
UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

The shared protection of human rights at the International Criminal Court

Irving, E.-L.

Publication date
2017
Document Version
Final published version
License
Other

Link to publication

Citation for published version (APA):
Irving, E-L. (2017). The shared protection of human rights at the International Criminal Court.
[Thesis, fully internal, Universiteit van Amsterdam].

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

Download date:24 May 2023

https://dare.uva.nl/personal/pure/en/publications/the-shared-protection-of-human-rights-at-the-international-criminal-court(abc0cc90-abaf-4525-aec9-c38ca9082f99).html




 

 
 

The Shared Protection of  
Human Rights at the International 

Criminal Court 
 

 
Emma Irving 

 
 

  



 

 
  



 

 
 

The Shared Protection of  
Human Rights at the International 

Criminal Court 
 
 
 
 

 

ACADEMISCH PROEFSCHRIFT 

 

ter verkrijging van de graad van doctor 

aan de Universiteit van Amsterdam 

op gezag van de Rector Magnicus 

prof. dr. ir. K.I.J. Maex 

ten overstaan van een door het College voor Promoties ingestelde 

commissie, in het openbaar te verdedigen in de Agnietenkapel 

op vrijdag 24 maart 2017, te 12:00 uur 

 

door  

Emma-Leigh Irving 

geboren te Peterborough, Verenigd Koninkrijk 
 

  



 

 
 

Promotiecommissie 
 
 

 
 
 
 
 
This research was undertaken as part of the SHARES 
Research Project on Shared Responsibility in 
International Law 
 
 
 
 
 
Cover Image downloaded from ICC website (www.icc-cpi.int/contact) 
Thesis printed by IPSKAMP Printing (www.proefschriften.net)

Promotores prof. dr. P.A. Nollkaemper Universiteit van Amsterdam 

 prof. dr. G.K. Sluiter Universiteit van Amsterdam 

Copromotor dr. C.M. Brölmann Universiteit van Amsterdam 

 

 

Overige leden 

 

 

prof. dr. Y.M. Donders 

 

 

Universiteit van Amsterdam 

 prof. dr. M.Y.A. Zieck Universiteit van Amsterdam 

 dr. D. Abels Universiteit van Amsterdam 

 prof. dr. N.M. Blokker Universiteit van Leiden 

 prof. dr. L.J van den Herik Universiteit van Leiden 

 prof. dr. E. van Sliedregt Leeds University 

 

 

 

 

 

Faculteit der Rechtsgeleerdheid 

 



 i 

1. Acknowledgments  
 
My first thanks go to my two supervisors, Professors André Nollkaemper and Göran 
Sluiter, for giving me the opportunity to undertake this doctoral research project. Your 
sharp eyes and detailed feedback have been crucial to making this project a success. Dr. 
Kiki Brölmann, thank you for your insights and feedback as my daily supervisor 
(especially over sushi!). In particular Kiki, thank you for your encouragement and 
unwavering belief that I would finish the project, it gave me much strength.  
 
I am greatly indebted to my reading Committee, thank you for taking the time to assess 
my work. I am honoured to be considered for admittance to the academic community by 
such eminent guardians of the gates. My research was much enriched by the time I spent 
as a Visiting Scholar at Cornell University (USA) where I met wonderful people who 
brought new perspectives to my attention. In particular Professor Jens Ohlin, who 
encouraged me to push the boundaries of my thinking. Thank you for our weekly 
meetings, which were inspiring and challenging in the best of ways.  
 
I have been helped along the PhD path by many people, a few of which I will mention 
here. Professor Yvonne Donders, thank you for taking the time to teach me about the 
many aspects of academic life, and for always doing it with a smile and a laugh. Professor 
Larissa van den Herik, thank you for your mentorship from very early on. Your support 
and belief have meant the world to me. Dr. Markus Gehring, thank you for introducing 
me to public international law as a young Cambridge student, and for putting me on the 
PhD path all the way back then.  
 
I am particularly grateful for the community I have been a part of during my time at the 
UvA, which made the PhD process a far cry from the solitary endeavour that others had 
described to me. Thank you André, for bringing the SHARES project together, and 
Martine for keeping the project’s wheels turning. Nataša, Nienke, Isabelle, Kathryn, 
Christiane, Bérénice, Jessica, and Ilias, I feel blessed for the family we formed and the 
support we gave each other. Thank you to my two roomies, Maarten and Nik, for the 
laughs and the consolations, it was a joy seeing you every day at work. I am very glad our 
office plants survived until the end. Thank you to my two paranymphs, Bérénice and 
Marta, for agreeing to help me as I embark on the defence process, and for being so 
excited about it! And to everyone in the E-building of the OMHP, of which there are too 
many to mention, thank you for the stimulating and uplifting work environment, and for 
accepting my Christmas oddities.  
 
To my wonderful friends and family, thank you for standing by me during this process. 
What I have been doing for these four years has sometimes seemed a mystery (even to 
myself!), but you never ceased to try and understand, and for that I am more grateful than 



 ii 

you know. To my parents and brothers, thank you for always letting me know proud you 
are. Lara, Lotte, Imogen, Jolana – thank you for keeping me grounded and sane.  
 
And finally, to Ewoud my husband. Thank you for your unconditional love, unbending 
support, and absolute faith in me; for celebrating the high moments, and for reminding 
me that the lows would pass. I simply would not have made it here without you.   



 iii 

2. Table of Contents 
Acknowledgments ............................................................................................................ i 

Table of Contents ........................................................................................................... iii 

Abbreviations .................................................................................................................. vi 

1. CHAPTER 1: Introduction ..................................................................................... 1 
1.1. Purpose of the Study ........................................................................................ 1 
1.2. The Research Question ................................................................................... 3 

1.2.1. Shared Stages of ICC Proceedings ............................................................ 3 
1.2.2. Different Types of Involvement ................................................................. 5 
1.2.3. Adequacy and Inadequacy of Protection in Shared Stages of ICC 
Proceedings .............................................................................................................. 6 

1.3. Approach .......................................................................................................... 8 
1.4. Methodology ..................................................................................................... 9 
1.5. Organisation of the Chapters ........................................................................ 11 

2. CHAPTER 2: The Basis for the Human Rights Obligations of the ICC and 
States ............................................................................................................................. 13 

2.1. Introduction ................................................................................................... 13 
2.2. Obligations of the ICC ................................................................................... 14 

2.2.1. Within the Rome Statute Protection Framework .................................... 14 
2.2.2. Beyond the Rome Statute Protection Framework ................................... 21 
2.2.3. The Limits of the ICC’s Human Rights Law Obligations ....................... 22 
2.2.4. The Approach to the ICC’s Obligations Adopted in this Thesis ............ 23 

2.3. Obligations of State Parties to the Rome Statute ........................................ 24 
2.3.1. Within the Rome Statute Protection Framework ................................... 24 
2.3.2. Beyond the Rome Statute Protection Framework ................................... 25 
2.3.3. Conflicting Obligations ............................................................................ 30 

2.4. Obligations of the ICC Host State ................................................................ 32 
2.4.1. Within Rome Statute Protection Framework .......................................... 32 
2.4.2. Beyond the Rome Statute Protection Framework ................................... 32 

2.5. Conclusion ...................................................................................................... 35 

3. CHAPTER 3: Suspects and Accused .................................................................... 37 
3.1. Introduction ................................................................................................... 37 
3.2. Interrogation of Suspects on the Territory of States ................................... 38 

3.2.1. Introduction ............................................................................................. 38 
3.2.2. Obligations of the ICC ............................................................................. 40 
3.2.3. Obligations of the Investigation State ...................................................... 41 
3.2.4. Problems in Human Rights Protection .................................................... 44 
3.2.5. Concluding Observations ......................................................................... 44 

3.3. Arrest and Surrender Proceedings in the Arresting State .......................... 45 
3.3.1. Introduction ............................................................................................. 45 
3.3.2. Obligations of the Arresting State: Normal Arrest .................................. 46 
3.3.3. Obligations of the ICC: Normal Arrest .................................................... 52 
3.3.4. Obligations of the ICC and the Arresting State: Provisional Arrest ....... 57 
3.3.5. Problems in Human Rights Protection .................................................... 59 



 iv 

3.3.6. Concluding Observations ........................................................................ 60 
3.4. Interim Release Prior to and During an ICC Trial ...................................... 60 

3.4.1. Introduction ............................................................................................ 60 
3.4.2. Obligations of the ICC ............................................................................. 62 
3.4.3. Obligations of States Parties .................................................................... 67 
3.4.4. Obligations of the Host State .................................................................. 69 
3.4.5. Problems in Human Rights Protection ................................................... 69 
3.4.6. Concluding Observations ......................................................................... 71 

3.5. Conclusion ...................................................................................................... 71 

4. CHAPTER 4: Convicted and Acquitted ............................................................... 73 
4.1. Introduction ................................................................................................... 73 
4.2. The Position of Persons Convicted by the ICC: Treatment in the 
Enforcement State .................................................................................................... 74 

4.2.1. Introduction ............................................................................................. 74 
4.2.2. Obligations of the ICC ............................................................................. 77 
4.2.3. Obligation of States of Enforcement ....................................................... 83 
4.2.4. Obligations of the Host State ................................................................... 87 
4.2.5. Problems in Human Rights Protection ................................................... 90 
4.2.6. Concluding Observations ......................................................................... 91 

4.3. The Position of Persons Released by the ICC: Acquittal ............................. 92 
4.3.1. Introduction ............................................................................................. 92 
4.3.2. Obligations of the ICC ............................................................................. 95 
4.3.3. Obligations of State Parties .................................................................... 96 
4.3.4. Obligations of the Host State ................................................................... 97 
4.3.5. Problems in Human Rights Protection ................................................... 99 
4.3.6. Concluding Observations ....................................................................... 102 

4.4. The Position of Persons Released by the ICC: Release on Completion of 
Sentence .................................................................................................................. 102 
4.5. Conclusion .................................................................................................... 105 

5. CHAPTER 5: Witnesses Located on the Territory of a State Party ................. 107 
5.1. Introduction ................................................................................................. 107 
5.2. Protecting Witnesses in the Situation State .............................................. 109 

5.2.1. Introduction ........................................................................................... 109 
5.2.2. Obligations of the ICC ............................................................................ 110 
5.2.3. Obligations of the Situation State .......................................................... 117 
5.2.4. Problems in Human Rights Protection .................................................. 120 
5.2.5. Concluding Observations ........................................................................ 123 

5.3. Protecting a Witness Through Relocation to a Third State ...................... 124 
5.3.1. Introduction ............................................................................................ 124 
5.3.2. Obligations of the ICC ............................................................................ 125 
5.3.3. Obligations of the Relocation State ....................................................... 128 
5.3.4. Problems in Human Rights Protection ................................................... 131 
5.3.5. Concluding Observations ....................................................................... 136 

5.4. Conclusion .................................................................................................... 137 

6. CHAPTER 6: Witnesses Located at the Seat of the Court ............................... 139 
6.1. Introduction ................................................................................................. 139 



 v 

6.2. Protecting Detained Witnesses at the Seat of the Court: Right to Life, 
Protection from Inhuman Treatment, and Fair Trial .......................................... 141 

6.2.1. Introduction ............................................................................................ 141 
6.2.2. Obligations of the ICC ............................................................................ 142 
6.2.3. Obligations of the Host State .................................................................. 149 
6.2.4. Problems in Human Rights Protection ................................................... 154 
6.2.5. Concluding Observations ........................................................................ 155 

6.3. Protecting Detained Witnesses at the Seat of the Court: Right to Liberty
 156 

6.3.1. Introduction ........................................................................................... 156 
6.3.2. Obligations of the ICC ........................................................................... 158 
6.3.3. Obligations of the Host State ................................................................. 163 
6.3.4. Problems in Human Rights Protection .................................................. 167 
6.3.5. Conclusion ............................................................................................. 167 

6.4. Protecting Non-Detained Witnesses at the Seat of the Court ................... 168 
6.4.1. Introduction ........................................................................................... 168 
6.4.2. Obligations of the ICC ........................................................................... 169 
6.4.3. Obligations of the Host State ................................................................. 170 
6.4.4. Problems in Human Rights Protection ................................................... 172 
6.4.5. Conclusion .............................................................................................. 173 

6.5. Conclusion .................................................................................................... 173 

7. CHAPTER 7: Evaluation, Proposals for Change, and Conclusion ................... 175 
7.1. Introduction ................................................................................................. 175 
7.2. Summary of the Problems Identified at the Shared Stages of ICC 
Proceedings ............................................................................................................. 176 
7.3. Changes to the Law ..................................................................................... 179 

7.3.1. Statutory Changes .................................................................................. 179 
7.3.2. Interpretation Changes .......................................................................... 179 
7.3.3. Changes by Analogy ................................................................................ 181 

7.4. Practical Solutions for Particular Problems .............................................. 183 
7.4.1. Improved Communication ..................................................................... 183 
7.4.2. Greater Transparency in Witness Protection ......................................... 184 
7.4.3. Domestic Prosecutions ........................................................................... 185 

7.5. Mechanism for Choosing Between Actors .................................................. 186 
7.6. Mechanism to Pinpoint a Volunteer State ................................................. 189 
7.7. Reasons for States to Volunteer .................................................................. 191 
7.8. Conclusion .................................................................................................... 193 

Summary ..................................................................................................................... 197 

Samenvatting ............................................................................................................... 201 

Bibliography ................................................................................................................ 205 
  
  



 vi 

3. Abbreviations 
 
ASP Assembly of State Parties 

CAR Central African Republic 

DRC Democratic Republic of Congo 

ECHR European Convention on Human Rights 

ECtHR European Court of Human Rights 

ICC International Criminal Court 

ICCPP International Criminal Court Protection Programme 

ICCPR International Covenant on Civil and Political Rights 

ICJ International Court of Justice 

ICRC International Committee of the Red Cross 

ICTR International Criminal Tribunal for Rwanda 

ICTY International Criminal Tribunal for the Former Yugoslavia 

IRS Initial Response System 

OTP Office of the Prosecutor 

RMCT Residual Mechanism for Criminal Tribunals 

RPE Rules of Procedure and Evidence 

SCSL Special Court for Sierra Leone 

STL Special Tribunal for Lebanon 

UN United Nations 

VCLT Vienna Convention on the Law of Treaties 

VWU Victims and Witnesses Unit 

  
 



-1- 
 

 
 

 
 

1. CHAPTER 1: 
Introduction 

 
1.1. Purpose of the Study  

 
Joe lives in the Ivory Coast. Between 2010 and 2011 he survived the post-election 
violence that left many in his country dead.1 The International Criminal Court (ICC) 
opened an investigation into these events in 2011, and Joe has valuable evidence against 
one of the ICC accused, Louise. The ICC has asked Joe to be a witness in the trial, but 
Joe knows that he would place himself at risk of being killed by the supporters of the old 
regime. The ICC tells Joe that if he agrees to be a witness, one of its functions is to 
protect him, and assures him that if he comes to the Court, he will be relocated to another 
country and will not have to return to Ivory Coast. Joe travels to the ICC and gives his 
evidence. His Court contact person tells him that he will soon be transferred to Belgium, 
which has agreed to grant him residence for as long as he needs. However, before leaving 
Ivory Coast, Joe heard from his compatriots that a great number of Ivorians who 
supported Louise now live in Belgium, and he worries that he will not be safe there. The 
ICC considers these fears to be unfounded, and faced with his imminent departure to 
Belgium, Joe applies for asylum in the host State of the Court, the Netherlands, while on 
route to the Dutch-Belgium border.  
 
After this, Joe has a difficult time. Belgium, on learning that Joe has applied for asylum in 
the Netherlands, withdraws its offer to grant him residency. As far as Belgium is 
concerned, this is now the problem of the Netherlands, and Belgium no longer needs to be 
concerned with the expense of hosting an ICC witness. The ICC takes a similar line: ‘why 
should we trouble ourselves when the Netherlands will look after Joe?’ But the 
Netherlands argues that Joe is not eligible to apply for asylum; he is an ICC witness, on 
Dutch territory only for this reason, and it should be the ICC’s job to provide for his 
protection needs. Indeed, as far as the Netherlands can see, he already has a new home 

                                                
1  The names and events described in this section are only meant to illustrate the purpose of this study, 

and beyond the fact that post-election violence did indeed take place, are not based on real people or 
events.  
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waiting for him in Belgium. Joe, unable to return to Ivory Coast, is now left in a very 
difficult position.  
 
Louise also faces challenges. She was arrested by the authorities in Ivory Coast, 
surrendered to the ICC, and detained in the ICC detention centre in the Netherlands. At 
her initial appearance before an ICC judge, Louise’s trial is scheduled to begin in 12 
months’ time. Faced with this long period of pre-trial detention, Louise applies for 
interim release. The ICC judge, on looking at her case, deems that she does not present a 
risk to the proceedings or to potential witnesses, and agrees that she can be released 
pending her trial on the condition that she does not return to Ivory Coast. As such, it is 
necessary that another State agree to host Louise for the duration of her interim release. 
States have been very reluctant to agree to this, given that Louise is charged with serious 
international crimes, and to host her would be politically unpopular. Each State responds 
to the ICC’s requests by saying that another country would be better suited. With no State 
willing to host her, Louise cannot be released pending trial. She must remain in the ICC 
detention centre for the 12 months until the beginning of her trial.  
 
Finally, there is Ted. Part of a political faction that rivalled Louise in the post-election 
violence, Ted went on the run in South America but was captured. His ICC trial took 
place in 2012. Convicted of crimes against humanity, Ted is now serving a 10-year 
sentence in a prison in Mali. Ted has complained to the domestic prison authorities about 
his detention conditions, which are overcrowded with poor hygiene. The response to 
these claims has been that he is treated no differently from Malian prisoners, and that the 
conditions are in accordance with Malian domestic law. He is told that if he has 
complaints he must take them up with the ICC authorities. Ted attempts to do so, but is 
told that as he is detained in Mali, he must make his complaint there. This leaves Ted in a 
legal limbo, unable to bring a complaint either to the ICC or to the Malian authorities.  
 
Joe, Louise, and Ted’s stories may be fictitious, but they highlight clearly the issues that 
catalysed this research project. The way in which international criminal law operates is 
inherently shared, as many instances in its proceedings require the involvement of 
multiple actors to make it a success. This shared nature can lead to serious problems in 
the protection of human rights. In Joe’s case, his protection as a witness depended on a 
third State agreeing to host him and protect him. The fact that there were two States 
(Belgium and the Netherlands) that could potentially offer protection allowed for ‘buck 
passing’ to take place between them, whereby each looked to the other to provide the 
required protection. The result is that neither provided protection to Joe. Louise was faced 
with a similar problem. For her to exercise her right to be released pending trial, an 
important corollary of the presumption of innocence and the right to liberty, she needed a 
State to host her. But no State was under an obligation to do so, and each State could 
point to another State that might carry out the task. As for Ted, being in part a domestic 
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prisoner and in part an ICC prisoner left him unable to enforce his right against inhuman 
treatment.  
 
The challenges facing Joe, Louise, and Ted are a sample of the issues that arise in the 
different instances of sharedness at the International Criminal Court. The purpose of this 
study is to examine the adequacy of human rights protection in these shared situations. As 
such, it looks not only at the circumstances surrounding cases such as Joe, Louise, and 
Ted’s, but takes in a broader range of situations in which multiple actors are involved in 
ICC proceedings.  
 

1.2. The Research Question 
 
To achieve the object of the study, the following research question was developed: 
 

Are the human rights of accused and witnesses adequately protected in the shared 
stages of International Criminal Court proceedings? 

 
This chapter will expand upon this question, first by describing the phenomenon labelled 
in this thesis as ‘sharedness’, and second by explaining how adequacy will be assessed. 
Following on from this, the chapter will set out the approach taken to answering the 
research question, and the methodology adopted in the research. The chapter concludes 
by providing an overview of the different chapters of the thesis.  
 

1.2.1. Shared Stages of ICC Proceedings 
 
We are introduced to Joe, Louise, and Ted at specific points during their interaction with 
the ICC. But their association with the Court began prior to those points, and will 
continue after them. We joined their stories at particular stages of ICC proceedings: for 
Joe this stage was protective relocation abroad, for Louise it was interim release, and for 
Ted it was enforcement of sentence. Other examples of stages of ICC proceedings include 
investigation, arrest, trial, exit from a witness protection scheme, and so on. The term 
‘stages of ICC proceedings’ is used broadly and descriptively, indicating the point in 
proceedings in which the individual finds themselves. It does not refer to specific 
procedural junctures, such as a confirmation of charges hearing or a sentencing hearing. 
 
Some stages of ICC proceedings are shared, others are not. The difference lies in whether 
the stage requires the involvement of multiple actors, or whether the situation is one in 
which the ICC acts alone. In each stage of ICC proceedings, shared or not, the Court has 
some function to carry out. This might be to secure an arrest, to conduct a trial, to protect 
a witness, and so on. When the function in question is one which the ICC needs 
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assistance in carrying out, this means that the involvement of multiple actors is required 
at that stage. It is this that renders a stage of ICC proceedings shared. 
 
Ted is serving his sentence now, but before this he went through a number of different 
stages of ICC proceedings. There would have been an investigation which identified Ted 
as a suspect, leading to him being interrogated; the Prosecutor will have decided to charge 
him, and what to charge him with; an arrest warrant will have been issued and Brazil, 
where he was hiding whilst on the run, asked to carry it out; Ted will have been tried 
before ICC judges, found guilty, and had his sentence decided; a State will have been 
identified where he would serve his sentence. These are a snapshot of some of the stages 
of ICC proceedings. 
 
Not all of these stages are shared. For instance, it is the ICC Prosecutor who determines 
who to charge with crimes under the Rome Statute, and what to charge them with. ICC 
judges make determinations on the admissibility and weight of the evidence presented, 
decide on points of law, and arrive at a judgment on guilt or innocence. No State is 
involved in these core ICC functions. On the other hand, there are a number of stages 
which are shared. The shared stages of ICC proceedings that are included in this study, 
for an accused such as Ted, or Louise, follow a chronological pattern: beginning with the 
investigation phase, moving onto arrest, and following surrender to the Court, interim 
release; when the trial ends in a conviction, there is the period of imprisonment and then 
release, when the trial ends in an acquittal, then there is release on this basis. All of these 
stages are instances where the ICC has a function that it needs to carry out, but for which 
it requires the assistance of States. For witnesses such as Joe, a chronological approach to 
the stages of proceedings is less helpful, as the relevant stages in proceedings are 
whenever a need for protection arises. The pertinent distinction is therefore not 
chronological but geographical, as the location of the witness (in their home State, in a 
third State, or at the seat of the ICC) will determine which actors are involved. These are 
the stages of proceedings that are covered in this study. 
 
At all the stages of ICC proceedings included in this study, human rights are affected. As 
these stages all require the involvement of multiple actors, then these multiple actors will 
also be involved in protecting the rights affected at those stages. For example, when 
Louise was arrested, she was arrested by the Ivorian authorities. Arrest deprives an 
individual of their liberty, and as such can compromise a number of rights. Since the ICC 
is relying on Ivory Coast’s assistance to carry out the arrest, then it must also rely on 
Ivory Coast’s assistance to protect the rights affected by it. Ted’s case also illustrates this: 
in serving a custodial sentence, Ted is deprived of his liberty and subject to the conditions 
of treatment imposed by the Malian authorities. This inevitably affects a number of Ted’s 
rights. As the ICC is relying on Mali to help it with the function of enforcing sentences, 
so too must it rely on Mali to help it protect the rights that are affected by that 
enforcement. Joe’s case is somewhat different. When it comes to witness protection, the 
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function itself is the protection of rights. So the ICC does not need help carrying out a 
function that has an effect on rights, but rather the ICC needs help carrying out a function 
that is the protection of human rights. In all instances, multiple actors are involved in 
protecting human rights, and are said to share the protection of human rights.  
 

1.2.2. Different Types of Involvement 
 
To say that multiple actors are involved in a stage of ICC proceedings tells us that it is a 
stage in which the ICC requires assistance, but it does not tell us anything of the States’ 
side of the story. In the different stages included in the study, the way in which States can 
be involved in stages of ICC proceedings can be different.  
 
For some stages of proceedings, States become involved because they are under a legal 
obligation to provide the assistance that the ICC needs. When Ted went on the run in 
South America, any country he entered was under an obligation to assist the ICC by 
arresting him.2 In the end, he was arrested in Brazil. In these situations, Brazil is not only 
obliged to provide the assistance - i.e. conduct the arrest - but also to protect the human 
rights affected by that assistance - i.e. by providing the necessary protections during the 
arrest proceedings. For some stages, the assistance that the State is required to provide is 
itself the protection of human rights, for example when the assistance that the ICC 
requires is the protection of a witness in their home State.   
 
At other times, the ICC may require assistance, but contrary to above, States are under no 
legal obligation to provide it. Joe needs to be protected by being relocated away from 
Ivory Coast, however, the relevant legal framework does not contain an obligation on any 
one State to assist the Court by agreeing to host him. The stage is still shared, as it 
requires the involvement of multiple actors; but in the absence of any legal obligations, 
the ICC must rely on the voluntary assistance of States.  
 
So far we have seen that a State’s involvement in ICC proceedings can be mandatory or 
voluntary. But once a State becomes involved, the nature of the involvement may 
complicate, due to the fact that the act of assisting the ICC does not take place in a legal 
vacuum. When States assist the Court – either pursuant to an obligation or voluntarily - 
they may also activate other obligations under general international law, and in particular 
human rights law. Ted’s case serves as an illustration. When Ted is convicted by the ICC, 
he was given a custodial sentence. The way in which the enforcement of sentences was 
set up at the ICC means that custodial sentences must be served in a domestic prison, 

                                                
2   As all South American States have signed and ratified the Rome Statute (accurate August 2016) – 

ICC Website <https://asp.icc 
cpi.int/en_menus/asp/states%20parties/Pages/the%20states%20parties%20to%20the%20rome%20stat
ute.aspx> visited 2 September 2016. 
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away from the ICC premises. In Ted’s case, Mali volunteered to enforce his sentence. So 
far, this scenario appears to belong rather in the previous paragraph, dealing with 
voluntary involvement. However, the process of getting Ted to Mali illustrates how 
assisting the ICC can become complicated for a State. In order for Ted to serve his 
sentence in Mali, he must be transported there. As the ICC’s host State, the Netherlands 
has an obligation under the Headquarters Agreement3 to assist the Court by transporting 
Ted to the airport so that he can leave the country. However, the act by the Dutch 
authorities of transporting Ted through Dutch territory engages obligations that the 
Netherlands has other than under the Headquarters Agreement, for example under human 
rights law. This means that if, let’s say, Ted would be at risk of persecution or torture in 
Mali, the Netherlands would be prohibited from transporting him there, as to do so would 
violate Dutch obligations under the European Convention of Human Rights on Human 
Rights (ECHR) (among others). The Netherlands is therefore presented with a conflict: 
comply with human rights law or comply with the Headquarters Agreement.  
 
There are therefore, differences in how the State becomes involved in a stage of ICC 
proceedings – pursuant to an obligation or voluntarily – and in what obligations this 
involvement activates - those in the legal framework of the ICC and/or those under 
general human rights law. As will be shown in the substantive chapters, these differences 
are relevant to answering the research question because of the consequences they have for 
the adequacy of human rights protection in shared stages of ICC proceedings. 
 

1.2.3. Adequacy and Inadequacy of Protection in Shared Stages of ICC 
Proceedings 

 
The research question is an evaluative one, asking whether human rights are adequately 
protected in shared stages of ICC proceedings. Rather than establish a detailed yardstick 
against which to measure adequacy, the approach taken in the study is to assume that 
protection is inadequate if certain circumstances are present. These are circumstances, 
connected to the sharedness of the situation, which make it more likely that human rights 
will be left unprotected, to whatever degree. The circumstances can be labelled as 
‘problems’, of which there are two types: implementation problems and structural 
problems.  
 
The term ‘implementation problem’ describes a set of circumstances in which there will 
be a higher chance than normal that an actor (or actors) will fail to implement an 
obligation. As the obligation will have a direct or indirect effect on human rights 
protection, this failure to implement will have a negative effect on an individual’s human 
rights. The two prominent causes of implementation problems in the context of shared 

                                                
3  Headquarters Agreement between the International Criminal Court and the Host State 1 March 2008 

ICC-BD/04-01-08 (Headquarters Agreement). 
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ICC proceedings are: a lack of clarity about the obligations, and/or deliberate ‘buck 
passing’. 
 
Beginning with the clarity issue, if an actor is not clear on what the law requires and what 
protection it is required to provide, the actor may fail to properly perform its obligations, 
to the detriment of an individual’s rights. As shared situations can be particularly 
complex, with different sets of obligations and different actors, this is a highly plausible 
problem. Consider the following: when a State carries out an arrest on the ICC’s behalf, 
certain safeguards must be provided. The ICC might assume that the arresting State will 
check whether human rights protections were provided during the arrest, whereas the 
State might assume that this role falls instead to the ICC. The result of this confusion can 
be a failure to guarantee the human rights of the suspect. While this type of problem is 
not exclusive to shared situations, the complexity resulting from the involvement of 
multiple actors in these situations makes clarity more elusive, and ambiguity more 
common.  
 
The implementation issues associated with a lack of clarity are generally not deliberate; 
‘buck passing’ however, is a more cynical implementation problem. Here the actors, 
instead of being unclear as to what they must do and when, use the fact that there is 
another actor who also has an obligation to justify refraining from acting themselves: 
‘why should I be the one to act, if the other actor is also obliged to do so? Why should the 
other not act instead?’4  
 
The circumstances in which buck passing can occur arise when two or more actors have, 
at the same time, obligations relating to the protection of an accused or witness. The 
precise content of the obligation need not be identical, just that the protective actions of 
one actor would render action by the other unnecessary. Joe’s situation provides a helpful 
illustration. The ICC has an obligation to protect him because he is an ICC witness; the 
Netherlands has an obligation to protect him because he is on Dutch territory and has 
sought protection under human rights law, which precludes his removal to a country 
where he would be at risk of harm. If the ICC performs its obligation, it renders action by 
the Dutch State unnecessary, because Joe’s rights are protected, and vice versa. This 
overlap creates a situation in which the ICC and the Netherlands can both attempt to 
avoid complying with their obligations by claiming that the other should be the one to act. 
The result can be that neither will protect Joe. Buck passing in these circumstances is by 
no means inevitable, but it is a possibility that the law at present cannot prevent and has 

                                                
4  In psychology literature, this phenomenon has been termed ‘diffused responsibility’, denoting that the 

existence of multiple potentially responsible actors decreases the likelihood that any will act. John 
Darley and Bibb Latane, 'Bystander Intervention in Emergencies: Diffusion of Responsibility' (1968) 
8 4 Journal of Personality and Social Psychology 377. 
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no tools to deal with. As such, whenever such a situation arises, it will be taken as an 
indication that human rights protection is inadequate.  
 
Structural problems occur when the shared nature of the situation produces a gap in legal 
protection. Such gaps are directly connected to the type of situation in which the ICC 
needs assistance but there is no corresponding obligation on any State to provide this 
assistance. In these circumstances, the ICC is the only actor with an obligation to protect 
a right, but because of its institutional structure, it lacks the legal or factual capacity to do 
so. The result is a gap in protection. This is best illustrated by returning to the problems 
facing Louise when she seeks to exercise her right to interim release. The ICC has an 
obligation to uphold Louise’s right to liberty by releasing her on an interim basis, but 
lacks the ability to do so because it does not possess territory; States have the means to 
see Louise released, but lack the obligation to do so. Where such a gap in protection 
occurs, human rights protection is clearly rendered inadequate. Even though a State may 
volunteer to assist the ICC and so fill that gap, the voluntary nature of this assistance 
leaves the individual in an unacceptably precarious position.  
 
Whenever it is found that structural problems are present in a shared stage of ICC 
proceedings, and/or that implementation problems are possible, this will point strongly to 
human rights protection being inadequate. This is not to say that protection will be 
deficient every particular case, but if a situation leaves space for these problems to arise, 
then protection is considered, generally speaking, inadequate.  
 

1.3. Approach 
 
To assess whether the human rights of accused and witnesses are adequately protected 
during shared stages of ICC proceedings, a two-step approach has been used. These two 
steps are applied to each of the stages of proceedings in turn, and this structure is 
reflected in the layout of the substantive chapters. 
 
Step one is the ‘discussion of obligations’. For any assessment to be made as to the 
adequacy of human rights protection, it is first necessary to understand what obligations 
exist that correspond to those rights. Understanding protection by understanding 
obligations. As such, the analysis of each shared stage of ICC proceedings begins by 
asking: what obligations does each actor have to protect rights? Taking one actor at a 
time, the obligations of the different actors involved in a shared situation will be 
examined. The analysis at this stage does not look at how the obligations may interact, 
but rather looks at each actor in isolation. 
 
The discussion of obligations is not all encompassing, in the sense that it does not purport 
to be a comprehensive description of the entirety of the obligations incumbent on each 
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actor at each stage of ICC proceedings. Instead, the discussion is focused on setting out 
the obligations that relate to the protection of human rights. For an obligation to fall into 
this category, it may be phrased in human rights terms - such as ‘the accused must be 
given a fair trial’ - but it need not be. The only requirement is that the obligation be 
directly or indirectly relevant to protecting a witness or accused’s human rights. 
 
In each of the different stages included in this study, a myriad of individual rights can be 
affected, the particulars of which will naturally depend on the specific circumstances. 
Take Louise’s case: by not being permitted interim release, her right to liberty may well 
be violated. But she could also argue that since now she must spend 12 months at the seat 
of the Court, it is impossible for her family, who has limited financial means, to visit. Had 
Louise been granted interim release and been permitted to reside temporarily in, let’s say, 
Ghana, her family could have made the trip from neighbouring Ivory Coast with 
relatively little expense. This means that her right to family life is also affected. Each 
factual stage can affect different rights depending on the individual concerned and the 
particular circumstances.  
 
It was not feasible in a study of this size to undertake an analysis of all potentially 
affected rights. Instead, for pragmatic reasons, the choice was made to base the inquiry on 
the right most likely to compromised in a given case; the right which would always be at 
risk regardless of the particular circumstances of the individual. For instance, because 
arrest will always restrict an individual’s freedom of movement, the right focused on for 
that stage of proceedings is the right to liberty. The result of this delimitation is that the 
study deals with four human rights: the right to liberty, the right to a fair trial, the right to 
protection from torture, inhuman and degrading treatment and punishment, and the right 
to life. For each stage, prior to beginning the discussion of obligations, step one will 
identify the right central to that stage. 
 
Step two considers the ‘problems in human rights protection’. By looking at the totality of 
the obligations discussed in the first step, it can be determined whether any 
implementation or structural problems arise, such that the protection of human rights 
would be deemed inadequate. Between step one and step two in the analysis of the stages 
in proceedings there is a shift in perspective. Step one is concerned with obligations, and 
takes these as the starting point. Step two is concerned with rights, namely problems in 
their protection, and so takes rights as the starting point.  
 

1.4. Methodology 
 
This study is a work of doctrinal legal research, and as such has involved the study of 
traditional legal sources.5  The study is undertaken from a positivist legal perspective.  
                                                

5  Article 38, Statute of the International Court of Justice 1945. 
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Positivism is the mainstream approach in international law,6 and is the tradition in which 
the author was educated and operates. The author acknowledges that, despite positivists 
sharing the same legal toolbox, different positivists arrive at different understandings of 
what the law says and means. Where there is space for interpretation in the law, it must be 
accepted that an individual’s experience and domestic legal tradition will play a role. For 
instance, the author’s education in the English common law tradition means that much 
weight is attached to case law, and discussion of the obiter dicta in legal decisions is 
deemed important. An author will also bring their own normative agenda and value 
preferences to their research, and in the interests of transparency, the author 
acknowledges that the promotion of human rights protection is a driving force behind this 
work.  
 
As discussed above in section 1.3, the first step in the analysis of the shared stages of ICC 
proceedings is to discuss the obligations of the actors. The choice of the term ‘discussing’ 
is deliberate. Terms such as ‘mapping of obligations’ have been avoided because they 
suggest that the obligations are well established and clear, and that in order to understand 
how human rights are protected in shared situations, it is merely necessary to look up the 
law.7 The aspects of the international criminal justice process covered in this study do not 
benefit from such clarity and lack of ambiguity. To ‘discuss’ obligations better reflects 
the dynamic process of description and interpretation that much of this thesis involves.  
 
In the interests of analytical clarity, the steps taken when discussing the obligations of the 
actors at each of the stages of proceedings will be briefly explained. The first step is 
always to identify, with regards to the actor being discussed, the legal provision 
applicable to the situation. These legal provisions are looked for in the sources described 
in the Chapter 2. As they are overwhelmingly treaty provisions, it is appropriate to frame 
the ‘discussion of obligations’ in terms of treaty interpretation. Inspired by the terms of 
Article 31 Vienna Convention on the Law of Treaties (VCLT), the question is asked 
whether, giving the words of the provision their ordinary meaning, the obligations of the 
actor can be definitively discerned.8 If so, the discussion of obligations need progress no 
further, unless to confirm the interpretation. If not, then the second step is to consult other 
sources of information in order to inform an interpretation of the law and ascertain an 
actor’s obligations.  

                                                
6  Peter Malanczuk, Akehurst's Modern Introduction to Internaitonal Law (Routledge 1997), 1, 16-17, 

32; Hans J. Morgenthau, 'Positivism, Functionalism, and International Law' (1940) 34 2 The 
American Journal of International Law 260, 263-4; Frauke Lachenmann, 'Legal Positivism' (2011) 
Max Planck Encyclopedia of Public International Law; Bruno Simma and Andreas L. Paulus, 'The 
Responsibility of Individuals for Human Rights Abuses in Internal Conflicts: A Positivist View' 
(1999) 93 2 The American Journal of International Law 302, 302.  

7   It is certainly open to question whether this is ever the case in any area of law. 
8   Article 31 of the VCLT requires that a treaty be interpreted ‘in accordance with the ordinary meaning 

to be given to the terms’. 
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One such source is the broader context in which the provision is located, including other 
provisions in the same legal instrument and framework. Another source is the practice in 
relation to the particular provision, including case law applying the provision, how the 
relevant actors have applied the provision in practice, and statements made by the actors 
as to their understanding of the provision and the obligations it creates for them. Other 
relevant rules of international law applicable to the situation and/or the actors are also 
considered, as is the drafting history of a provision. As this is an academic study, the 
commentary and opinions of academics are, of course, important to informing 
interpretation. While these sources of information listed are linked to Articles 31 and 32 
of the VCLT, a flexible approach has been taken that does not strictly abide by the 
interpretation hierarchy set out in those provisions.  
 
The final step in the interpretative process will differ depending on the source of the 
obligation. For obligations whose source is within the Rome Statute protection 
framework - made up of the Rome Statute9 and the legal documents that derive from the 
Statute, such as the ICC Rules of Procedure and Evidence10 and the Regulations of the 
Court11 - the interpretation is subject to Article 21(3) of the Statute12. This provision 
subjects all interpretations of the applicable law to a consistency test, in which they are 
measured for compliance with human rights. Article 21(3) is discussed in detail in the 
following Chapter.  For obligations whose source is outside the Rome Statute protection 
framework, in other words the rest of international law, there is no similar provision to 
Article 21(3). In these situations, the author will propose an interpretation that best 
balances competing interests. Pursuant to the normative agenda stated above, the 
promotion of human rights will carry a heavy weight in this balancing.  
 

1.5. Organisation of the Chapters 
 
Following on from this present introduction, Chapter 2 will set out the basis of the ICC 
and State obligations to protect human rights. This will include a discussion on the 
sources of law used in this study, an explanation of the concept of the Rome Statute 
protection framework and its use, and a discussion of the role of Article 21(3) Rome 
Statute. For the ICC in particular the chapter will explore if and how it is bound by 
general international law; for States in particular the chapter will cover how human rights 
law operates when States act in cooperation with international organisations. 
 

                                                
9   Rome Statute of the International Criminal Court 1998. 
10  ICC Rules of Procedure and Evidence ICC-ASP/13 2002 (ICC RPE). 
11  Regulations of the Court ICC-BC/01-03-11 2004. 
12 Article 21(3): ‘The application and interpretation of law pursuant to this article must be consistent 

with internationally recognized human rights’ 



-12- 
 

Chapters 3, 4, 5, and 6 make up the substantive chapters of the study. Chapter 3 is the 
first chapter dealing with accused, and encompasses the stages of investigation, arrest, 
and interim release. Chapter 4 continues with accused, and includes the stages of 
treatment in the enforcement State, acquittal, and release on completion of sentence. 
Chapters 5 and 6 are dedicated to witnesses who need protection. Chapter 5 focuses on 
providing this protection on the territory of a State, whether this be the witness’ home 
State or a third State, and Chapter 6 focuses on protecting witnesses that are located at the 
seat of the Court.  
 
Chapter 7 is the concluding chapter of this thesis. It will set out a number of possible 
solutions to the structural and implementation problems identified in the substantive 
chapters, and will answer the question of whether human rights protection in the shared 
stages of ICC proceedings is adequate.  
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2. CHAPTER 2: The Basis for the Human Rights 
Obligations of the ICC and States  

 
2.1. Introduction  

 
The study’s research question places human rights at centre stage. The approach to 
assessing the adequacy of human rights protection has been to understand protection by 
understanding obligations. By setting out which actor owes which obligation to an 
individual at each shared stage of ICC proceedings, it is possible to identify where 
problems may arise. This Chapter builds the groundwork for this exercise by providing an 
overview of where those obligations are to be found and what their basis is. In other 
words, this is the sources of obligations Chapter.  
 
Throughout the study, reference is made to actors having ‘human rights obligations’ or 
‘obligations to protect human rights’. These terms are used as equivalents and encompass 
different types of obligations. The first type of obligations are those expressly phrased as 
human rights, for example, Article 6 of the International Covenant on Civil and Political 
Rights (ICCPR) which states that ‘Every human being has the inherent right to life’. All 
signatories to the ICCPR have both positive and negative obligations that correspond to 
this right. The second type of obligations are those that are not framed in human rights 
terms, but whose effect is the protection of human rights. For example, Article 68(1) 
Rome Statute obliges the ICC to ‘take appropriate measures to protect the safety of 
witnesses’. Another example is Rule 96(1) of the Regulations of the Registry, which 
obliges the Registry of the ICC to establish and maintain a witness protection programme. 
Neither provision contains words such as ‘a witness shall have a right to protection of 
their human rights’, and yet the effect of the provisions is precisely that. In this sense the 
terms ‘human rights obligations’ or ‘obligations to protect human rights’ are used more 
broadly in this thesis than under international law more generally.  
 
The three actors potentially involved in shared stages of ICC proceedings are the ICC, the 
State Parties, and the ICC host State. While the ICC is always involved, the other actor 
will depend on the particular stage: release following an acquittal can involve the ICC, 
multiple State Parties, and the host State, whereas arrest and surrender involves only the 
ICC and one State Party. For both States Parties and the host State there are important 
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questions concerning how their human rights obligations operate in a shared situation 
involving the ICC. Sections 2.3 and 2.4 of this Chapter will explore how the ICC’s 
involvement can change the nature of these obligations. Section 2.2 is dedicated to the 
obligations of the ICC. 
 
For all the actors in this study, a distinction is made between obligations found within the 
Rome Statute protection framework, and obligations found beyond this framework. The 
Rome Statute protection framework is a collective term covering the Rome Statute, the 
instruments that derive their binding force from the Rome Statute (including the Rules of 
Procedure and Evidence, the Regulations of the Registry1, and the Regulations of the 
Court), and agreements made between the ICC and States (such as the Headquarters 
Agreement, agreements on the protection of witnesses, and agreements on the 
enforcement of sentences). Any other source of obligations is considered to be outside the 
framework. Drawing this distinction is done, in large part, for the sake of analytical 
clarity, however there are also two other reasons. First, the entire Rome Statute protection 
framework is subject to Article 21(3) Rome Statute which, as will be discussed below, is 
of great significance for human rights. Second, the distinction helps to understand the 
nature and outcome of conflicts of obligations for States Parties and the host State. This 
last issue will be addressed in section 2.3.3.  
 

2.2. Obligations of the ICC 
 

2.2.1. Within the Rome Statute Protection Framework 
 
The Rome Statute tells readers specifically where to look to find the obligations of the 
ICC. Article 21 dictates the law to be applied by the Court, and was one of the innovative 
developments of the Rome Statute. Article 21 states as follows: 

1. The Court shall apply:  
a. In the first place, this Statute, Elements of Crimes and its Rules of Procedure and 

Evidence;  
b. In the second place, where appropriate, applicable treaties and the principles and 

rules of international law, including the established principles of the international 
law of armed conflict;  

c. Failing that, general principles of law derived by the Court from national laws of 
legal systems of the world including, as appropriate, the national laws of States 
that would normally exercise jurisdiction over the crime, provided that those 
principles are not inconsistent with this Statute and with international law and 
internationally recognized norms and standards.  

2. […] 

                                                
1   Regulations of the Registry 6 March 2006 ICC-BD/03-01-06 2006. 
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3. The application and interpretation of law pursuant to this article must be consistent with 
internationally recognized human rights, and be without any adverse distinction founded 
on grounds such as gender as defined in article 7, paragraph 3, age, race, colour, 
language, religion or belief, political or other opinion, national, ethnic or social origin, 
wealth, birth or other status.  

By setting out in detail the law to be applied by the ICC, the aim of Article 21 was to 
increase legal certainty by restricting judicial discretion.2 Although the provision’s 
complexity and ambiguity means that this goal was only partly achieved,3 Article 21 
provides a useful structure for examining the human rights obligations of the ICC within 
the Rome Statute protection framework. This section will work through Article 21, 
considering whether the Court is bound to apply human rights law under its different 
subparagraphs.4 
 
Not only did Article 21 set out the sources of applicable law for the ICC, it also 
established a hierarchical relationship between them. As one might expect, Article 
21(1)(a) stipulates that ‘in the first place’ the Court must apply the ‘internal’ sources of 
law:5 the Rome Statute, the Elements of Crimes, and the Rules of Procedure and 
Evidence. Within these instruments there are a number of important provisions detailing 
the ICC’s obligations to protect human rights. One clear example is Article 55, which 
lists a number of rights for suspects that must be respected during an investigation, 
including the right to an interpreter and the right to remain silent. Another example is 
Article 67 which, mirroring Article 14 of the ICCPR, lists the rights of an accused during 
trial, including to be tried without undue delay and to adequate time and facilities to 
prepare a defence. Of a more general character is Article 64(2), which imposes 
overarching human rights obligations on the ICC to ‘ensure that a trial is fair and 
expeditious and is conducted with full respect for the rights of the accused’. In addition to 
the provisions that are phrased in human rights terms, there are provisions that safeguard 
rights more indirectly, such as Article 40 on the principle of the independence of ICC 
judges. Even though they are not listed in Article 21(1)(a), the author considers that the 
Regulations of the Court and the Regulations of the Registry should also be considered 

                                                
2  Gudrun Hochmayr, 'Applicable Law in Practice and Theory: Interpreting Article 21 of the ICC Statute' 

(2014) 12 4 Journal of International Criminal Justice 655, 656; Leena Grover, 'A Call to Arms: 
Fundamental Dilemmas Confronting the Interpretation of Crimes in the Rome Statute of the 
International Criminal Court' (2010) 21 3 European Journal of International Law 543, 559. 

3   Hochmayr (supra note 2), 656. 
4  For many parts of this Chapter I am greatly indebted to the work of Krit Zeegers. The research in 

Chapters 2 and 3 of his book entitled Krit Zeegers, International Criminal Tribunals and Human 
Rights Law: Adherence and Contextualisation (International Criminal Justice Series, vol 5, Asser 
Press 2016) has been instrumental and provides the basis on which much of this section of the Chapter 
is written.  

5  For example, Hochmayr (supra 2), 656; Gilbert Bitti, 'Article 21 and the Hierarchy of Sources of Law 
before the ICC' in Carsten Stahn (ed), The Law and Practice of the International Criminal Court 
(OUP 2015) 411, 414; Zeegers (supra note 4), 65. 
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internal law, and applied ‘in the first place’, as long as they are read subject to the Statute 
and RPE.6  
 
One tier down in the hierarchy, and to be applied ‘in second place’ and ‘where 
appropriate’, are the sources listed in Article 21(1)(b): applicable treaties and the 
principles and rules of international law. These are ‘external’ sources of law. As to 
applicable treaties, this clearly includes treaties to which the ICC is a party, such as the 
Headquarters Agreement with the Netherlands, and the relationship agreement with the 
UN.7 The VCLT, in particular Articles 31 and 32, has also been found to be applicable in 
this sense.8 Beyond this though, it is not obvious what makes a treaty ‘applicable’, and 
whether the Court under this provision can apply human rights treaties. When the 
provision was drafted, a change was made from ‘relevant treaties’ to ‘applicable 
treaties’,9 which could indicate that a narrow approach was preferred. One suggestion is 
that a human rights treaty is applicable if the State with respect to which the ICC is 
exercising jurisdiction has ratified it. However, as Zeegers points out, this would raise 
problems regarding the equality of ICC defendants from different countries.10 As to what 
is encompassed by the term ‘principles and rules of international law’ in Article 21(1)(b), 
there is also a degree of ambiguity. A common approach among a number of academics is 
to see this as referring to international law generally, including customary law and 
general principles.11 Where human rights constitute custom therefore, the ICC could 
apply them under this provision. 
 
Yet another tier down in the hierarchy, and to be applied only if the sources in 
subparagraphs a) and b) do not yield an answer, Article 21(1)(c) empowers the ICC to 
apply ‘general principles of law derived by the Court from national laws of legal systems 
                                                

6  In this respect, the author agrees with authors such as Hochmayr (supra note 2, 660) and deGuzman 
(Margaret deGuzman, 'Article 21: Applicable Law' in Otto Triffterer and Kai Ambos (eds), Rome 
Statute of the International Criminal Court: a commentary (C.H. Beck 2016) 933). The Regulations 
of the Court were adopted pursuant to Article 52 Rome Statute, and importantly for this study, contain 
provisions relevant to interim release. The Regulations of the Registry were adopted pursuant to Rule 
14 RPE, and contain provisions relevant to the protection of witnesses. Article 52(1) and Rule 14(1) 
stipulate that both sets of Regulations must be read subject to the Rome Statute and the RPE.  

7 “Article 21” in William Schabas, The International Criminal Court: a commentary on the Rome 
Statute (Oxford University Press 2010), 390. 

8  ICC-01/04-01/07-3436-tENG The Prosecutor v Germain Katanga (Judgment pursuant to article 74 of 
the Statute) 7 March 2014 (Trial Chamber II) §43. Although the Trial Chamber does not explicitly 
state that the VCLT is an applicable treaty pursuant to Article 21(1)(b), Hochmayr offers a convincing 
explanation of why this is the case (supra note 2), 667. 

9   Zeegers (supra note 4), 68. 
10 Zeegers (supra note 4), 69, footnote 116. Hochmayr also points out that ‘the ICC does not derive its 

sanctioning powers from those States normally holding jurisdiction over the case. Thus the criterion 
cannot depend on which treaties these States have ratified’ (supra note 2), 666. 

11 deGuzman (supra note 6), 939 provides an overview of different scholars who share this view, as does 
Zeegers (supra note 4), 70 in footnote 121. 
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of the world’. The provision is the ‘awkward’ result of compromise during the drafting 
process,12 and leaves a clear potential for overlap between the principles referred to in b) 
and those referred to in c). This problem can be averted if b) is deemed to refer to 
international law principles, and c) to principles derived from a comparative study of 
national law. This seems supported by the wording of Article 21(1), academic 
commentary,13 and the drafting history.14 While it remains to be seen whether this 
provision will be used to import human rights into the law and practice of the ICC, it is 
certainly a possibility.  
 
It is clear from this discussion of Article 21 that a number of questions surrounding 
Article 21(1)(b) and (c) remain unanswered. This is perhaps exacerbated by the fact that 
the Court refers to sources of law without explaining under which section of Article 21(1) 
it is doing so.15 While it is desirable that these questions be addressed, they are beyond 
the scope of this study, given that Article 21(3) provides a necessary and sufficient 
gateway for the application of human rights.  
 
For those endeavouring to interpret the Rome Statute protection framework, Article 21(3) 
is both a great ally and a challenging nemesis. It states that ‘the application and 
interpretation of law pursuant to this article must be consistent with internationally 
recognised human rights’. Considering that the provision is made up of a number of 
vague terms – ‘application’, ‘interpretation’, ‘consistent’, ‘internationally recognised’ – it 
is unsurprising that academic opinion is contrasting16 and the practice of the Court often 
contradictory.  
 
While some academic commentators oppose the view,17 the author agrees with those who 
consider that Article 21(3) places human rights law in the position of lex superior as 
regards the rest of the sources in Article 21.18 The formal hierarchy of sources set out in 
                                                

12 deGuzman (supra note 6), 942. 
13 Raimondo lists a number of these scholars. See Fabian Raimondo, General Principles of Law in the 

Decisions of International Criminal Courts and Tribunals (Academisch Proefscrift, 2007), 45. 
14 Zeegers (supra note 4), 69 explains that during the drafting process the Working Group stated that the 

phrase ‘international law’ in Article 21(1)(b) should be understood to mean public international law.  
15  Zeegers (supra note 4), 71. 
16 The different opinions on different issues are summarised in Rebecca Young, ''Internationally 

Recognised Human Rights' Before the International Criminal Court' (2011) 60 01 International and 
Comparative Law Quarterly 189. 

17 For example Kenneth Gallant, 'Individual Human Rights in a New International Organisation: The 
Rome Statute of the International Criminal Court' in M. Cherif Bassiouni (ed), International Criminal 
Law - Volume II: Enforcement (Transnational Publishers 1999) 693; Gerhard Hafner and Christina 
Binder, 'The Interpretation of Article 21(3) ICC Statute Opinion Reviewed' (2004) 9 Austrian Review 
of International and European Law 163; J. Verhoeven, 'Article 21 of the Rome Statute and the 
ambiguities of applicable law' (2002) 33 Netherlands Yearbook of International Law 2.  

18 For example Alain Pellet, 'Applicable Law' in Antonio Cassese, Paola Gaeta and John R. W. D. Jones 
(eds), The Rome Statute of the International Criminal Court: A Commentary (First edn Oxford 
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Article 21(1) is overlaid by another hierarchy, but this hierarchy is based not on the 
source of the law, but on the subject matter of the norms.19 In other words, Article 21(3) 
does not establish a hierarchy of sources, but a substantive hierarchy of norms.20 This 
view of Article 21(3) is supported by the decisions of the Court: ‘Article 21(3) makes the 
interpretation as well as the application of the law applicable under the Statute subject to 
internationally recognised human rights’, with the consequence that ‘human rights 
underpin the Statute; every aspect of it’ (emphasis added).21  
 
That Article 21(3) creates a lex superior has a number of consequences. Firstly, it means 
that if a written provision is capable of multiple interpretations, Article 21(3) requires that 
the interpretation that best protects human rights be preferred.22 Secondly - and whether a 
provision is capable of multiple interpretations or not - all interpretations of the applicable 
law must be subject to a compulsory review, to ensure that they are consistent with 
human rights. In this sense, Article 21(3) has been referred to as a ‘mandatory principle of 
consistency’.23 Throughout this thesis, this is termed the ‘Article 21(3) test’, and is the 
final stage in the interpretative process for all obligations whose source is within the 
Rome Statute protection framework.  
 
The third consequence of human rights being lex superior is that if on applying the 
Article 21(3) test it is found that a provision of the applicable law is not consistent with 
human rights, then adjustments must be made to make it so. For example, if a provision is 
phrased so as to give an actor discretion in whether to protect rights, Article 21(3) can 
require that this be interpreted as an obligation to protect rights. Sometimes the 
modifications made in order for ICC to act consistently with human rights are quite 
substantial. For this reason, commentators have described Article 21(3) as having 
‘generative powers’, meaning that Article 21(3) empowers the Court to go beyond the 
provisions of the Statute, for example by creating a new procedural remedy. During the 

                                                                                                                                                  
University Press New York 2002) 1051; Daniel Sheppard, 'The International Criminal Court and 
"Internationally Recognized Human Rights": Understanding Article 21(3) of the Rome Statute' (2010) 
10 1 International Criminal Law Review 43; Zeegers (supra note 4); Schabas (supra note 7); 
Hochmayr (supra note 2); Göran Sluiter, 'Human Rights Protection in the Pre-Trial Phase' in Carsten 
Stahn and Göran Sluiter (eds), The Emerging Practice of the International Criminal Court (Martinus 
Nijhoff Publishers 2009) 459. 

19 Pellet (supra note 18), 1077. 
20 Zeegers (supra note 4), 78. 
21 ICC-01/04-01/06-772 The Prosecutor v Thomas Lubanga Dyilo (Judgment on the Appeal of Mr. 

Thomas Lubanga Dyilo against the Decision on the Defence Challenge to the Jurisdiction of the Court 
pursuant to Article 19(2)(a) of the Statute of 3 October 2006) 14 December 2006 (Appeals Chamber) 
§37.  

22 Hochmayr (supra note 2), 673; Hafner and Binder (supra note 17), 171.  
23 Zeegers (supra note 2) at 78, citing Vasiliev (Sergey Vasiliev, 'Proofing the Ban on `Witness 

Proofing: Did the ICC Get it Right?' (2009) 20 2 Criminal Law Forum 193), 216, Gallant (supra note 
17), 704, and Young (supra note 16), 207.  
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Lubanga trial, the Prosecution created a situation where full disclosure of exculpatory 
evidence to the Defence was not possible, as evidence had been given to the Prosecution 
on the basis of confidentiality.24 Deciding that a fair trial was no longer possible, the 
judges of Trial Chamber I unconditionally stayed proceedings against the defendant.25 
Nothing in the Rome Statute protection framework mentions stay of proceedings as an 
available remedy.26 However, the Appeals Chamber upheld the Trial Chamber decision, 
holding that on the basis of Article 21(3), the Court was empowered not only to grant a 
stay where justice could not be done, but that two types of stay were possible: permanent 
and conditional.27 Some commentators suggest that these powers arose entirely out of 
Article 21(3) and demonstrate judicial acceptance of the provision’s generative effect.28 
 
While the potential for Article 21(3) to expand human rights protection beyond what is 
contained in the Rome Statute protection framework is clear, the author would dispute the 
assertion that it can generate powers and/or remedies with no basis in the framework 
whatsoever. The remedy of stay of proceedings identified in the Lubanga decision could 
be based on Article 67(4) of the Rome Statute, which obliges the Court to ensure that the 
trial as a whole is fair.29 Interpreting Article 67(4) in light of Article 21(3) could certainly 
lead to the remedy of stay of proceedings on facts such as those in the Lubanga case.30 

                                                
24 The Prosecution had acquired evidence through Article 54(3)(e), which permits confidentiality on the 

condition that the evidence is used solely for the purpose of generating new evidence.  
25 Trial Chamber I decided that the Prosecution had misused Article 54(3)(e), ‘with the consequence that 

a significant body of exculpatory evidence which would otherwise have been disclosed to the accused 
is to be withheld from him’ ICC-01/04-01/06-1401 The Prosecutor v Thomas Lubanga Dyilo 
(Decision on the consequences of non-disclosure of exculpatory materials covered by Article 54(3)(e) 
agreements and the application to stay the prosecution of the accused, together with certain other 
issues raised at the Status Conference on 10 June 2008) 13 June 2008 (Trial Chamber I) §§92-4. 

26 In the words of the Appeals Chamber: ‘neither the Rome Statute nor the Rules of Procedure and 
Evidence provides for a “stay of proceedings” before the Court’, ICC-01/04-01/06-1486 The 
Prosecutor v Thomas Lubanga Dyilo (Judgment on the appeal of the Prosecutor against the decision 
of Trial Chamber I entitled "Decision on the consequences of non-disclosure of exculpatory materials 
covered by Article 54(3)(e) agreements and the application to stay the prosecution of the accused, 
together with certain other issues raised at the Status Conference on 10 June 2008") 21 October 2008 
(Appeals Chamber) §77. 

27 Lubanga 21 October 2008 (supra note 26) §§79-8. Trial Chamber I had ordered a permanent stay of 
proceedings and ordered that the accused be released. The Appeals Chamber substituted the 
permanent stay for a conditional once, and reversed the release order. The trial later resumed.  

28 Sheppard (supra note 18), 62. 
29 Vasiliev (supra note 23), 218-219. 
30 Another case that is often cited in this regard concerned whether the Court was obliged to fund the 

family visits of indigent defendants detained at the ICC detention centre. The Presidency held that 
there was a positive obligation under the right to family life to provide this funding. However, this 
decision can also be formulated as Article 21(3) being used to add substance to certain provisions of 
the Regulations of the Registry that would not otherwise be there, rather than being a completely free 
standing obligation. ICC-RoR217-02/08-8 The Prosecutor v Germain Katanga and Mathieu Ngudjolo 
Chui (Decision on "Mr Mathieu Ngudjolo's Complaint Under Regulation 221(1) of the Regulations of 
the Registry Against the Registrar's Decision of 18 November 2008") 10 March 2009 (The 
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Even though the Trial and Appeals Chambers based their decisions on Article 21(3) 
entirely, this does not seem supported by the text of that provision, which refers to the 
‘interpretation and application of law’. Furthermore, in a previous decision, the Pre-Trial 
Chamber in Lubanga stated that: 

The Chamber considers that prior to undertaking the analysis required by article 
21 (3) of the Statute, the Chamber must find a provision, rule or principle that, 
under article 21 (1) (a) to (c) of the Statute, could be applicable to the issue at 
hand.31 

As such, it is proposed that the correct role of Article 21(3) is in adding human rights 
protections to existing provisions, and not in creating entirely new, free-standing 
obligations. That being said, there are key provisions in the Rome Statute that are 
sufficiently general that, as far as the ICC is concerned, this is not of great significance. 
As the substantive chapters will demonstrate, the contrary is true when it comes to the 
obligations of States.  
 
The fourth and final consequence of Article 21(3) placing human rights in the position of 
lex superior is that if a particular provision is not consistent with human rights, and 
cannot be made so through the process just described, then the Court cannot apply the 
provision at all.32   
 
There are, of course, a number of other issues surrounding Article 21(3) - the above 
discussion does not purport to be a comprehensive examination of the provision. The 
focus has concentrated on those aspects of the provision that are most relevant to the 
present study. Issues such as how to determine which human rights are ‘internationally 
recognised’ are important,33 but as few would contest that the rights included in this 

                                                                                                                                                  
Presidency). See also Denis Abels, Prisoners of the International Community: the Legal Position of 
Persons Detained at International Criminal Tribunals (T.M.C. Asser Press 2012). 

31 ICC-01/04-01/06-679 The Prosecutor v Thomas Lubanga Dyilo (Decision on the Practices of Witness 
Familiarisation and Witness Proofing) 8 November 2006 (Pre-Trial Chamber I) §10. 

32 Support for this position can be found in both academic commentary and the case law of the Court. 
For academic commentary see Pellet (supra note 18), 1079-81, M. Arsanjani, "The Rome Statute of 
the International Criminal Court" 93 American Journal of International Law 22 (1999), 29, and 
Sheppard (supra note 18) who states that ‘even a conservative interpretation of the Article could 
support the proposition that, in the case of a conflict between the Statute and a human rights norms, 
the court could decline to apply the statutory rule’, 62. For case law see ICC-01/04-01/07-3003-tENG 
The Prosecutor v Katanga and Ngudjolo (Decision on an Amicus Curiae application and on the 
“Requête tenant à obtenir présentations des témoins DRC D02 P 0350, DRC D02 P 0236, DRC D02 P 
0228 aux autorités néerlandaises aux fins d’asile” (articles 68 and 93(7) of the Statute)) 9 June 2011 
(Trial Chamber II) §73 in which Trial Chamber II refused to apply Article 93(7) because it could not 
be done in a way that was consistent with human rights. However, not all academics agree, see Hafner 
and Binder (supra note 17). 

33 Judge Pikis did little to clarify the term when he said that internationally recognised human rights are 
those ‘acknowledged by customary international law and international treaties and convention’ (ICC-
01/04-01/06-424 The Prosecutor v Thomas Lubanga Dyilo (Decision on the Prosecutor's "Application 



-21- 
 

research34 would meet any definition of that term, discussion of it does not further the 
purpose of answering the research question.  
 

2.2.2. Beyond the Rome Statute Protection Framework 
 
As an actor on the international stage, it is necessary to consider human rights law 
obligations that the ICC may have beyond the Rome Statute protection framework, under 
general international law. Zeegers provides an overview of the different arguments on this 
issue, and the author agrees with his conclusion. What is presented here is essentially a 
summary of this conclusion.35  
 
The Rome Statute, in Article 4, makes clear that the ICC has international legal 
personality. As such, in terms of obligations under general international law, it is in the 
same position as an international organisation.36 The proposition that international 
organisations are bound by general international law is widely accepted in practice and 
legal theory.37 General international law is understood to refer to the unwritten sources of 
international law, namely custom and general principles. As to basis for international 
organisations being so bound, there is much support for the ‘subject thesis’, which posits 
that international organisations are bound by international law because they possess 
international legal personality, and are therefore subjects of international law. The 
following pronouncement of the International Court of Justice (ICJ) is often cited as 
support for the subject thesis:  

[i]nternational organisations are subjects of international law and, as such, are bound by 
any obligations incumbent upon them under general rules of international law, under 
their constitutions, or under international agreements to which they are parties.38 

 
In line with this position, the ICC is bound by human rights law to the extent that it is 
reflected in general international law (as the Court is not itself party to any human rights 
treaties). It is safe to assume that the rights included in this study – the right to life, to a 
fair trial, to liberty, and to protection from inhuman treatment – are considered customary 
international law. Importantly however, international organisations are not bound by 
general international law in the same way as States. To this limitation we know turn.  
                                                                                                                                                  

for Leave to Reply to 'Conclusions de la défense en réponse au mémoire d'appel du Procureur'") 12 
September 2006 (Appeals Chamber) §3). Zeegers (supra note 4) provides a succinct overview of this 
debate at 91-96. 

34 The rights to life, fair trial, liberty, and protection from torture and inhuman and degrading treatment 
and punishment are common to all human rights treaties and instruments.  

35 Zeegers (supra note 4), Chapter 2. 
36 The author stops short of defining the ICC as an international organisation as this can be a 

controversial stance, and is not necessary for the arguments made.  
37 Zeegers (supra note 4), 20. 
38 ICJ Reports 1980 Interpretation of the Agreement of 25 March 1951 Between the WHO and Egypt 

(Advisory Opinion) 20 December 1980, 37. 
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2.2.3. The Limits of the ICC’s Human Rights Law Obligations 
 
The ICC is bound by human rights law, both under the Rome Statute protection 
framework and beyond it, but there are limits to these obligations. Beginning with the 
limitations to obligations whose source is general international law, as just mentioned 
international organisations are not bound by general international law in the same way as 
States. As the ICJ stated in the Reparations for Injury case: ‘[w]hereas a State possesses 
the totality of international rights and duties recognised by international law, the rights 
and duties of an entity such as the [UN] must depend on its purposes and functions’.39 
The author subscribes to the functional approach to the obligations of international 
organisations, support for which Zeegers discerns in the scholarship. According to this 
approach, the only obligations under general international law that bind international 
organisations are those that pertain to the functions exercised by that organisation.40 So, 
for example, the ICC is not bound by norms relating to drilling for oil on the high seas, 
because such norms are unconnected to its functions.  
 
If an organisation’s obligations are limited by its institutional functions, the logical 
corollary is that an organisation’s obligations are also limited by its institutional 
capacities. This is an embodiment of the idea that there is no obligation to do the 
impossible. In other words, an organisation can only be bound by obligations which it has 
the capacity to carry out. For instance, while the ICC may be bound by certain elements 
of refugee law, it cannot be obliged to host refugees in the way that States are, because it 
lacks the territory, and therefore the capacity, to do so.  
 
The case law of the European Court of Human Rights (ECtHR) supports this position 
with respect to obligations under human rights law. In two cases involving Poland and 
Russia, defendants in criminal proceedings argued that their Article 6 right to a fair trial 
had been violated. Part of the evidence used in the trials was from a witness who, at the 
time of the trial, could not be located. As such, the defendants did not have an opportunity 
to challenge the witness. The ECtHR held that the State’s failure to secure the witness’ 
presence at the trial was not per se a violation of the defendants’ right to challenge 
adverse witnesses under Article 6, as long as the State had exercised its best efforts and 
due diligence to find the witness.41 If the witness still cannot be found, the State cannot be 
obliged to do the impossible and produce the witness. The circumstances converted the 
State’s obligation from an obligation of result (to produce the witness), to an obligation of 
conduct (due diligence and best effort).   
 
                                                

39 ICJ Reports 1949 Reparation for injuries suffered in the service of the United Nations (Advisory 
Opinion) 11 April 1949. 

40  Zeegers (supra note 4), 24. 
41 Application no. 6293/04 Case of Mirilashvili v Russia (Judgment) 11 December 2008 §163; 

Application no. 43643/04 Case of Biełaj v Poland (Judgment) 27 April 2010 §56. 
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The capacity limitation to the ICC’s obligations also applies to interpreting the Rome 
Statute protection framework. For an illustrative example we return to Louise’s case from 
Chapter 1. Louise is an ICC accused entitled to interim release, and the ICC has the 
obligation to see that the right to liberty as protected by this entitlement is respected. 
However, the ICC does not possess a territory, and as such it relies on the assistance of 
States to host Louise. There are two ways of thinking about the ICC’s obligation in this 
case. Either, the Court has the obligation to fulfil the right in the way a State would have 
to, and is responsible if it fails to do so; or the obligation is limited by capacity. The 
author adopts the latter position. This is not altered by Article 21(3). The potential of 
Article 21(3) is significant, but it cannot change the fundamentals of the ICC’s 
institutional capacities, and it cannot require that the obligations of the ICC be interpreted 
in such a way that it is obliged to host Louise itself, as the ICC lacks a territory and is 
factually and legally incapable of this. The limitations on the ICC’s obligations are 
therefore important to the protection of human rights.  
 

2.2.4. The Approach to the ICC’s Obligations Adopted in this Thesis 
 
To summarise the above, there are four bases on which the ICC is obliged to apply 
international human rights law: 

i. Where a specific provision of the Rome Statute protection framework obliges the 
ICC to protect human rights  

ii. Where human rights law applies by means of Article 21(1)(b) and/or (c) 
iii. Where human rights law shapes the interpretation and application of the law 

through Article 21(3) 
iv. Where the ICC has human rights obligations under general international law.  

 
The approach taken in this thesis is to focus on i) and iii), for the simple reason that 
obligations under ii) and iv) add little to the discussion and do not alter any outcomes.  
 
The sources of law in Article 21(1)(b) and (c) are already of limited importance because 
the wording of Article 21 places them on the lower rungs of the hierarchy of sources, to 
be applied on ‘where appropriate’. Furthermore, according to Pre-Trial Chamber I in the 
Al-Bashir case, those sources are only to be used where there is a lacuna in the law that 
‘cannot be filled by the application of the criteria provided for in articles 31 and 32 of the 
VCLT and Article 21(3)’.42 As far as the situations covered in this thesis are concerned, 
the situations in which Article 21(3) cannot provide an answer are those in which no other 
source of law can either. This is because the lacuna exists due to a lack of capacity on the 
part of the ICC, and as the previous section explained, neither the sources listed in Article 

                                                
42 ICC-02/05-01/09-3 The Prosecutor v Omar Hassan Ahmad Al Bashir (Decision on the Prosecution's 

Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir) 4 March 2009 (Pre-Trial 
Chamber I) §126. 
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21(1)(b) and (c), nor general international law, can oblige the Court to do something 
which it lacks the capacity to do. As such, the situations in which it would be necessary 
and appropriate to look at the sources in ii) and iv) are the situations where those sources 
will be of no assistance. Discussion of the ICC’s human rights obligations therefore 
centres around those found in the provisions of the Rome Statute protection framework, 
as interpreted and applied in light of Article 21(3).  
 

2.3. Obligations of State Parties to the Rome Statute 
 

2.3.1. Within the Rome Statute Protection Framework 
 
Just as the Rome Statute protection framework contains human rights obligations for the 
ICC, so does it for State Parties. Article 55, for example, which grants individuals rights 
during investigation and interrogation, is aimed at both the ICC and States (depending on 
the circumstances). Article 59 requires States to protect rights during arrest and surrender 
proceedings. Article 21(3) also applies to State human right obligations under the Rome 
Statute protection framework, requiring that any State obligation be interpreted and 
applied consistently with human rights.  
 
Beyond obligations explicitly set out in written provisions, the cooperation regime of the 
ICC (set out in Part 9 of the Rome Statute) also allows the ICC to create obligations for 
States, including obligations the effects of which directly or indirectly protect human 
rights. Article 86 Rome Statute contains an overarching cooperation obligation: ‘States 
Parties shall, in accordance with the provisions of this Statute, cooperate fully with the 
Court in its investigation and prosecution of crimes within the jurisdiction of the Court’. 
Article 87 provides that the ICC ‘shall have the authority to make requests to States 
Parties for cooperation’. If a State fails to comply with a request for cooperation, the ICC 
may make a finding of non-compliance under Article 87(7) and refer the matter to the 
Assembly of State Parties (ASP).43 A request for cooperation may, for example, require a 
State to place police officers around a witnesses’ house. While this is not phrased in 
human rights terms, the effect of the State’s actions will be to safeguard the witness’ 
rights, such as the right to life and to protection from inhuman treatment.  
 
The phrasing of the Article 86 obligation to cooperate is broad, and the range of 
assistance that it allows the ICC to request from States is diverse. Importantly though, it is 
not unlimited. The ICC cannot require a State to do something which exceeds the scope 
of the State’s consent to the Rome Statute. While this line will be hard to draw, in the 
context of this study it only applies to one type of situation, and in this situation the lack 
of consent is clear: a State cannot be obliged to accept an individual onto its territory who 
                                                

43 Or where the situation was referred to the ICC by the UN Security Council, the non-compliance is 
referred to the Security Council also.  
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is not already present there and whom the State is under no obligation to accept.44 For 
example, as was the case with Joe from Chapter 1, when a witness testifies in an ICC trial 
this may place them in such danger that they need to be relocated to another State. For 
this to take place, a State must agree to host the witness – in Joe’s case this was Belgium. 
However, nowhere in the Rome Statute protection framework, nor in any source of law 
beyond it, is there an obligation on States that requires them to host protected witnesses. 
As the substantive chapters will show, in situations of this type, States did not agree when 
drafting and signing the Rome Statute to an obligation to individuals on its territory. The 
scheme for doing so was designed to be voluntary.  
 
Herein in lies not only the limit to the cooperation regime at the ICC, but also to the 
potential of Article 21(3) to alter and create obligations. That provision does not provide 
for the creation of entirely new obligations for States which have no basis at all in the 
Rome Statute protection framework. The Rome Statute is an international treaty, the basis 
of which is the consent of the States that drafted and/or signed it. Being the product of 
State consent, Article 21(3) cannot be a vehicle used to exceed the scope of this same 
consent.  
 

2.3.2. Beyond the Rome Statute Protection Framework 
 
Apart from obligations to protect human rights that a State may have under the Rome 
Statute protection framework, any individual on a State Party’s territory is entitled to 
protection under international law generally. A State must protect the human rights of all 
those on its territory and subject to its jurisdiction,45 whether or not they are an ICC 
suspect or witness.  States do not assist the ICC in a legal vacuum. When providing 
assistance to the ICC, their actions may activate other obligations the State has under 
international law, including human rights obligations. To understand how individuals are 
protected at shared stages of ICC proceedings therefore, we must also look at obligations 
that a State has beyond the Rome Statute protection framework.  
 
Treaties and custom are the sources of international law from which most State human 
rights obligations derive. The relevant treaties will differ depending on the State in 
question, but the four rights at the centre of this study – the right to life, liberty, protection 
from inhuman treatment, and fair trial – are included in all major human rights treaties. 
Due to its wide ratification, the human rights treaty most often referred to with respect to 
State Parties is the ICCPR, and by extension the decisions of the Human Rights 
Committee. Even though the ECHR is a regional treaty, the case law of the ECtHR 
                                                

44 A State may be under an obligation to accept an individual onto its territory if, for instance, they were 
a national of that State.  

45 Article 2(1) ICCPR:  Each State Party to the present Covenant undertakes to respect and to ensure to 
all individuals within its territory and subject to its jurisdiction the rights recognized in the present 
Covenant. 
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contains important information on the development of the human rights law and is 
influential beyond the borders of the Council of Europe. As such it is also referred to.  
 
In assisting the ICC, the State may activate its human rights obligations, but these 
obligations may be different from those that would apply if the State were acting on its 
own behalf. The ICC is an organisation with separate international legal personality, and 
with this comes the general international law rule that it is the organisation that is 
responsible for any wrongful acts, and not its’ State Parties.46  
 
To illustrate why this is significant in the ICC context, let us return to Louise from 
Chapter 1. Before being transferred to the ICC, Louise was residing in Ivory Coast. The 
Ivorian authorities carried out the arrest at the request of the ICC, as they are required to 
do by the Rome Statute. In the course of her arrest, Louise’s rights were violated because 
she was prevented from seeing a judge for an unreasonable amount of time. In a normal 
situation, there would be a link between the action of Ivory Coast in failing to bring 
Louise before a judge promptly, and Ivory Coast’s responsibility for the resulting 
violation of Louise’s rights. However, as Ivory Coast was acting pursuant to an obligation 
to assist the ICC, this link is interrupted. Ivory Coast can claim that the action was in fact 
an action of the ICC, a distinct legal person, and that Ivory Coast was merely carrying it 
out. This hypothetical may concern attribution for breach, but as will become clear in this 
section, this dynamic between the State and the ICC also complicates the obligations of 
States Parties.  
 
As there is no doctrine through which to understand this ‘interruption’, the author 
proposes a framework that derives from the case law of the ECtHR, in particular the 
Bosphorus case.47 The ECtHR has been dealing with the human rights dimension of the 
relationship between international organisations and States for some time, and has issued 
a number of decisions in this regard. While the case law is at times contradictory and 
problematic,48 on the whole it reflects a balance between important interests. On the one 
hand, there is a need to preserve the distinct personality of international organisations, 
and States’ ability to create and use these organisations to further international 
cooperation. On the other hand, States cannot be permitted to use these organisations to 
shield themselves from needing to comply with their human rights obligations. The 

                                                
46 Karl Zemanek, 'The Legal Consequences for Member States of the Non-fulfilment by International 

Organizations of their Obligations Towards Third Parties' (1995) 66-I Annuaire de l’Institut de Droit 
International 325: Article 6(a) ILA Res: ‘Save as specified in Article 5, there is no general rule of 
international law whereby States members are, due solely to their membership, liable concurrently or 
subsidiarily, for the obligations of an international organization of which they are members.’ 

47 Application no. 45036/98 Case of Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v Ireland 
(Judgment) 30 June 2005.   

48 See for example, Tobais Lock, 'Beyond Bosphorus: The European Court of Human Rights' Case Law 
on the Responsibility of Member States of International Organisations under the European 
Convention on Human Rights' (2010) 10 3 Human Rights Law Review 529. 
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Bosphorus case,49 which is one the early cases of the ECtHR on this point, developed a 
satisfactory balance between these interests. The principles that can be distilled from 
these decisions are termed by the author ‘the Bosphorus principles’, and it is submitted, 
should be seen as reflecting customary international law.50 The principles will be set out 
first, followed by how they can be applied to the ICC-State Party context.  
 

The Bosphorus Principles 
 
The Bosphorus51 case was brought against Ireland by an airline company. Pursuant to a 
European Community (EC) Regulation, Ireland was required to impound an aircraft 
owned by the applicant.52 The question was whether, in so doing, Ireland had violated 
Article 1 of Protocol 1 ECHR. The matter of jurisdiction was never at issue, as it was 
accepted that the action could be attributed to the Irish authorities and the impounding of 
the aircraft had taken place on Irish territory. The question was whether, in complying 
with the EC Regulation, Ireland had violated Article 1 of Protocol 1, and it was held that 
it had not. From the ECtHR’s reasoning in the case, the following principles can be 
discerned.  
 
First, that States are entitled to transfer some element of sovereign power to an 
international organisation in order to pursue cooperation in certain fields.53 This is a 
logical stance, especially as this is the process by which the ECtHR itself came into 
being. Such a transfer of competence is necessary if international organisations are to 
fulfil the purposes and functions for which they were created. Second, that where such a 
transfer is made, it does not follow that States are absolved of the obligations they have 
under human rights law. The transfer of competence can only be made if human rights 
can still be secured, and the obligations of the State continue even after the transfer of 
competence to an international organisation.54 If this were not the case, it would constitute 

                                                
49 Bosphorus (supra note 47). 
50 The following examples are evidence of this acceptance. Firstly, the ILC Commentaries on the ARIO 

cited with approval this case law of the ECtHR, suggesting that the jurisprudence represents general 
international law on the subject ('Commentaries on the Articles on the Responsibility of International 
Organisations' (2011) II Part Two Yearbook of the International Law Commission, at 94-95). 
Secondly, The Human Rights Committee has cited Matthews v UK (Application no. 24833/94 Case of 
Matthews v the United Kingdom (Judgment) 18 February 1999), a prelude to the Bosphorus (supra 
note 47), with approval in CCPR/C/94/D/1472/2006 Sayadi and Vinck v Belgium (Communication 
No. 1472/2006) 29 December 2008 §5.8. 

51 Bosphorus (supra note 47). 
52 Bosphorus (supra note 47) §110. 
53 Bosphorus (supra note 47) §152. 
54 The Bosphorus case adopted this principle from previous case law, such as Application no. 26083/94 

Case of Waite & Kennedy v Germany (Judgment) 18 February 1999 §51, and Matthews v UK (supra 
note 50) §32. 
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a significant limitation on the effectiveness of human rights.55 Of all the cases prior to and 
subsequent to Bosphorus dealing with this issue, this second principle is always constant 
and invariably reiterated by the ECtHR.56 The second Bosphorus principle has been taken 
up by the Human Rights Committee with respect to the ICCPR.57  
 
In recognition of the importance that States should not use international organisations to 
avoid their human rights obligations, Bosphorus principle number three requires that 
whenever a State has discretion in how it implements an obligation imposed on it by an 
international organisation, the State must use this discretion to secure human rights.58 As 
the ECtHR spelt out in a subsequent case, where there is discretion the State must do 
everything possible to avoid a violation of human rights.59 
 
It will sometimes be the case that no discretion exists for a State in carrying out an 
obligation imposed by an international organisation. In such a situation, the potential for 
conflict between the first and second Bosphorus principles is clear. The fourth principle 
addresses these situations of no discretion, is a compromise between the first two 
principles, and in deference to the separate legal personality of international 
organisations,60 is a way of reconciling them. The fourth principle is as follows: when a 
State is acting pursuant to an obligation deriving from its membership of an international 
organisation, its actions are presumed to be justified where the international organisation 
in question has equivalent or comparable human rights protection to that of the ECHR. 
The presumption can be rebutted only if, under the circumstances of a particular case, the 
protection of Convention rights was ‘manifestly deficient’.61 This presumption is called 
the ‘presumption of equivalent protection’. On the facts of Bosphorus itself, it was held 
that the EU did have equivalent human rights protection to that under the ECHR, and no 
manifest deficiency was found. As such, the outcome was that Ireland’s impounding of 
the aircraft was justified, and it was not responsible for any human rights violations that 
may have occurred.  
 

Applying the Bosphorus Principles to State Parties 
 
State Parties to the ICC are in a similar position to that of Ireland in the Bosphorus case. 
In becoming signatories to the Rome Statute, they transferred certain competences to the 

                                                
55 Bosphorus (supra note 47) §154.  
56 See Waite and Kennedy (supra note 54) §51. 
57 Sayadi (supra note 50) §5.8. 
58 Bosphorus (supra note 47) §157 – ‘It remains the case that a State would be fully responsible under 

the Convention for all acts falling outside its strict legal obligations’. 
59 Application no. 10593/08 Case of Nada v Switzerland (Judgment) 12 September 2012 §§196-197. 
60 Cedric Ryngaert and Holly Buchanan, 'Member State Responsibility for the Acts of International 

Organisations' (2011) 7 1 Utrecht Law Review 131. 
61 Bosphorus (supra note 47) §156. 
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ICC, and as State Parties they must comply with obligations imposed by the Court. When 
cooperating with the ICC, States are acting within their jurisdiction just as Ireland was 
when it impounded the aircraft; the actions in question are attributable to the State Party, 
and take place on the State Party’s territory. What the Bosphorus principles tell us is that, 
despite the existence of jurisdiction, it will not automatically follow that the State Party 
will be responsible for human rights violations that result from it implementing ICC 
imposed obligations. 
 
The Bosphorus case dealt with the responsibility of a State under the ECHR once a 
violation had taken place, and its principles are designed to identify when the State will 
be responsible for violations that result from its actions. This study however, focuses on 
the situation before a breach has occurred, rather than after, with the aim of understanding 
the content and nature of the obligations themselves. So in the context of ICC State 
Parties, the Bosphorus principles must be approached from an ex ante perspective. The 
question is, therefore, not ‘when will a State be responsible for violations of human 
rights’, but rather ‘what is a State obliged to do in order to not violate its human rights 
obligations?’  
 
Applying the Boshphorus principles to the State Party context means as follows. When 
complying with an obligation under the Rome Statute protection framework or with a 
cooperation request under Part 9 of the Rome Statute, ICC State Parties must first inquire 
whether they have discretion in how they do so. If they do have discretion, then the State 
must do all it can to secure human rights. In the majority of cases, there will be discretion. 
For instance, a State may be obliged to enforce a sentence, but it is left a broad discretion 
by the Rome Statute in how it handles the conditions of enforcement. As such, it must 
ensure that the conditions of enforcement comply with human rights under international 
law. The existence or otherwise of discretion can be difficult to ascertain. In the Nada 
case,62 the ECtHR held that Switzerland did have discretion in how it implemented 
sanctions imposed by the UN Security Council Sanctions Committee,63 despite the 
sanctions appearing to admit no discretion at all. In al-Dulimi, another case against 
Switzerland dealing with UN sanctions, the ECtHR came to the opposite conclusion.64 
This issue will therefore remain challenging. For ICC State Parties, the question of 
discretion is affected not only by the wording of the particular obligation, but also by 

                                                
62 Nada (supra note 59). 
63 Established by UN Security Council Resolution 1267 (1999), originally with the aim of providing 

sanctions against the Taliban. With the subsequent resolutions 1989(2011) and 2253(2015), the 
committee now covers ISIL (Da’esh) and Al-Qaida. For more information, see the website of the 
sanctions committee at <https://www.un.org/sc/suborg/en/sanctions/1267> last accessed 28th August 
2016. 

64 For analysis on these cases, and for the particulars of how they were decided, see Stephan Hollenberg, 
'The Diverging Approaches of the European Court of Human Rights in the Cases of Nada and Al-
Dulimi' (2015) 64 02 International & Comparative Law Quarterly 445. 
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whether the cooperation regime in Part 9 provides any scope for the State to decline to 
implement a request, or to seek to alter it.65  
 
If the State concludes that it does not have discretion, then it must inquire whether the 
presumption of equivalent protection applies. This will require that the State consider 
whether, in the circumstances, the ICC has comparable or equivalent human rights 
protection. If there is equivalent protection, the State must then inquire whether, in the 
particular circumstances of the case, protection is manifestly deficient. Where the 
outcome of this chain of inquiry is that the State Party cannot comply with an ICC 
imposed obligation without violating its human rights obligations, this produces a conflict 
of obligations.  
 

2.3.3. Conflicting Obligations  
 
There will inevitably be situations where obligations conflict, with one obligation 
pointing one way and the other a different way. If a conflict arises between obligations 
within the Rome Statute protection framework, then the mechanisms of that framework 
can be used to resolve it. For instance, applying Article 21(3) will often point to one 
obligation over the other, namely the one that better protects human rights. However, 
there can also be conflicts between obligations under the Rome Statute protection 
framework, and obligations outside this framework, and these are less easily resolved. 
When this occurs, international law does not provide a way to resolve it.66 In such a case, 
a State must choose between complying with its obligations under the Rome Statute 
protection framework, and complying with its obligations under human rights law or 
another source beyond the Rome Statute protection framework.  
 
Human rights lawyers have argued that human rights law has a special nature, a 
constitutional nature, that places human rights in a hierarchically superior position to 
other international legal obligations. In other words, that human rights are lex superior to 
other norms of international law. These arguments call on a number of theories as their 

                                                
65 There is scope for a State to refuse a cooperation request. For instance, there might be a competing 

request for extradition (Article 90 Rome Statute) or there may be a question of immunity (Article 98). 
Article 93(3) allows a State to refuse a cooperation request where to do so would breach ‘an existing 
fundamental legal principle of general application’. If this arises, the Court and the State shall consult, 
and if it cannot be resolved then the Court must modify its request. Article 97 obliges a State Party to 
consult with the Court where problems arise with a cooperation request. 

66 Jan Klabbers, An Introduction to International Institutional Law (Cambridge University Press 
Cambridge 2002) 18, 24 and 35; Stephan Hollenberg, Challenges and Opportunities for Judicial 
Protection of Human Rights Against Decisions of the United Nations Security Council (Academisch 
Proefscrift, 2013), 107. 
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justification, spanning from natural law, to sociology, to utilitarianism.67 The author does 
not agree that general international law supports this position. The only universally 
accepted hierarchy of norms in international law is the one that places jus cogens norms 
above other norms,68 and this is rarely used.69 To the extent that a particular human right 
is a jus cogens norm, it will prevail over a State’s other obligations. In this study, the 
prohibition on torture would fall into this category, but the prohibition on less serious 
inhuman treatment may not. The jus cogens rule does therefore not provide much 
assistance to States in resolving conflicting obligations. When it comes to choosing 
between an obligation owed to the ICC and an obligation owed to an individual under 
human rights law, the State must simply choose the obligation it considers more 
important, or the obligation the violation of which will produce the least negative 
consequences. Either way, one obligation will be breached.  
 
When making this decision, States should be guided by the fact that human rights 
performance in ICC proceedings has an effect on the legitimacy of the Court, and greater 
legitimacy will mean greater effectiveness. If the ICC stakeholders do not perceive it to 
be legitimate, they will not cooperate with it, in which case it cannot function at all. One 
need only mention the backlash against the ICC from African countries and the 
consequent refusal to arrest Omar Al Bashir despite numerous opportunities.70 Legitimacy 
can be acquired and retained only if international criminal justice complies with human 
rights,71 meaning that human rights should be promoted in the ICC proceedings, or the 

                                                
67 Dinah Shelton, 'Hierarchy of Norms and Human Rights: Of Trumps and Winners 2001 Ariel F. 

Sallows Conference: Human Rights and the Hierarchy of International Law Sources and Norms' 
(2002) 65 Saskatchewan Law Review 301 at 303. 

68 Article 53 VCLT. 
69 ‘jus cogens is like a car which has never left the garage’: Marko Milanovic, 'Norm Conflict in 

International Law: Whither Human Rights' (2009-2010) 20 Duke Journal of Comparative & 
International Law 69, 71. 

70 ICC-02/05-01/09-139 The Prosecutor v Oman Hassan Ahmad Al Bashir (Decision Pursuant to Article 
87(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply with the Cooperation 
Requests Issued by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad Al 
Bashir) 12 December 2011 (Pre-Trial Chamber I); ICC-02/05-01/09-151 The Prosecutor v Oman 
Hassan Ahmad Al Bashir (Decision on the Non-compliance of the Republic of Chad with the 
Cooperation Requests Issued by the Court Regarding the Arrest and Surrender of Omar Hassan 
Ahmad Al-Bashir) 26 March 2013 (Pre Trial Chamber II).  

71 This statement reflects the opinion of the author, but is a simplification of a complex debate. See: 
Daniel Bodansky, 'The Concept of Legitimacy in International Law' in Rüdiger Wolfrum and Volker 
Röben (eds), Legitimacy in International Law (Springer Berlin Heidelberg 2008) 309; Aaron 
Fichtelberg, 'Democratic Legitimacy and the International Criminal Court: A Liberal Defence' (2006) 
4 Journal of International Criminal Justice 765; Thomas Franck, Fairness in International Law and 
Institutions (Oxford University Press 1998); David Luban, 'Fairness to Rightness: Jurisdiction, 
Legality, and the Legitimacy of International Criminal Court' (2008) Georgetown Law, Faculty 
Working Papers; Hitomi Takemura, 'Reconsidering the Meaning and Actuality of the Legitimacy of 
the International Criminal Court' (2012) Amsterdam Law Forum 3. 
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project as a whole is jeopardised. As such, when presented the choice, the author would 
suggest that the State choose to honour the obligation it has under human rights law over 
the conflicting obligation, even if the latter originates with the ICC.  
 

2.4. Obligations of the ICC Host State 
 

2.4.1. Within Rome Statute Protection Framework 
 
The Netherlands has obligations that attach specifically to its host State capacity. These 
are found mainly in the Headquarters Agreement, as well as some other instruments 
within the Rome Statute protection framework. While these obligations are not expressed 
in human rights terms, they can form a link in the chain of human rights protection in 
shared stages of ICC proceedings. For example, the Netherlands is obliged to transport 
individuals between the premises of the Court and the airport, so that they can enter and 
leave the country.72 If it is a witness who is departing, the Netherlands may well be 
facilitating their transfer to a place of safety and away from their home country where 
they would face retaliation.   
 

2.4.2. Beyond the Rome Statute Protection Framework 
 
As is the case with State Parties, when the Netherlands assists the ICC in its capacity as 
host State, even just by having the Court on its territory, it may activate other obligations 
under international law. The most pertinent set of human rights obligations for the 
Netherlands are those contained in the ECHR, as this is the instrument most invoked in 
domestic proceedings. Also as is the case with State Parties, the obligations are 
complicated by the involvement of the ICC. The complication here however, relates to 
jurisdiction.  
 
Witnesses and accused who come to the ICC necessarily enter the territory of the 
Netherlands, in the sense that they are physically present there. Normally a State would 
have jurisdiction over everyone on its territory (the ECtHR has stressed that 
‘jurisdictional competence is primarily territorial’73), meaning that it owes human rights 
obligations to those on its territory. However, in shared situations involving an 
international organisation this link between territory and jurisdiction can be interrupted.  
 
This interruption will affect those restricted to the premises of the ICC itself, but not 
those who can move around the Netherlands freely. The majority of witnesses who come 
to the ICC to give evidence will be accommodated away from the premises of the ICC 
                                                

72 Article 45 Headquarters Agreement. 
73 Application no. 71412/01 Behrami and Behrami v France; Saramati v France, Germany and Norway 

(Admissibility Decision) 2 May 2007 §69. 
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itself, in an apartment or a hotel. They come to the Court voluntarily, and are free to 
wander around The Hague at leisure, perhaps even visit other cities. These circumstances 
mean that, although they entered the country under the auspices of the ICC, they are very 
much within the jurisdiction of the Netherlands in the normal way, and the Dutch 
authorities have accepted as much.74 The Dutch authorities have also accepted that 
individuals who are in the process of being transported from the ICC premises to the 
point of departure from the Netherlands are within Dutch jurisdiction.75  
 
The case is different for those who are detained on the premises of the ICC itself, either 
because they are a suspect or because they are a detained witness. The term ‘premises’ 
includes the Court’s detention facility. The ICC premises have a special nature, given 
them by the Headquarters Agreement: the premises are inviolable,76 the law of the 
Netherlands only applies to them to the extent that it is consistent with the rules of the 
Court,77 only staff of the Court can carry weapons on the premises of the Court,78 the ICC 
has privileges and immunities,79 and so on. With respect to the detention of individuals at 
the seat of the Court, section 88 of the Implementation Act – that being the domestic 
legislation that implemented the Rome Statute and Headquarters Agreement in the 
Netherlands – states that Dutch law does not apply to the deprivation of liberty at the 
Court. 
 
According to the case law of the ECtHR, the general rule is that a State hosting an 
international criminal tribunal does not have jurisdiction over individuals located on the 
premises of these tribunals. One could say that jurisdiction is suspended over that portion 
of territory, making this an exception to the principle of territoriality, whereby 
jurisdiction is deemed to be primarily linked to territory.80 The ECtHR has reiterated this 
exception specifically in the ICC context in the Longa case.81 The case concerned 
detained witnesses located on the ICC premises. The four witnesses were detained in the 
Democratic Republic of Congo (DRC) on a number of charges, and had travelled to the 
ICC to give testimony. As they were detained in the DRC, they remained detained while 
at the seat of the Court. Once their testimony was complete, and claiming to fear for their 

                                                
74 Letter from the Minister of Justice to the Speaker of the Lower House of Parliament, The Hague July 

2002, 28 098 (R 1704) at 8. 
75 In a letter written by the Dutch Minister of Justice to the Dutch Parliament, it is stated that the 

Netherlands would be obliged to interrupt the transport if it appeared that to remove the person would 
violate human rights law (supra note 74, 6). Furthermore, according to the domestic legislation 
implementing the Headquarters Agreement, a person who is being transported falls under the Dutch 
authority (Section 85 International Criminal Court (Implementation) Act 2002 (Implementation Act)). 

76 Article 6, Headquarters Agreement. 
77 Article 8(3) Headquarters Agreement. 
78 Article 8(5) Headquarters Agreement. 
79 Article 5 Headquarters Agreement. 
80 Application no 22617/07 Galić v The Netherlands (Decision on Admissibility) 9 June 2009 §42.  
81 Application no. 33917/12 Djokaba Lambi Longa v The Netherlands (Decision) 9 October 2012. 
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safety if returned to the DRC, the witnesses applied for asylum in the Netherlands. The 
legal issues this claim gave rise to were complicated, and are addressed in detail in 
Chapter 6. For now, it suffices to say that while these legal issues were being resolved, 
the witnesses remained detained at the ICC detention centre for an extended period of 
time. In an attempt to end this detention, one witness brought a claim to the ECtHR 
against the Netherlands, claiming that his right to liberty was being violated. The question 
for the ECtHR was whether the witness was within the Netherlands’ jurisdiction. The 
answer given was no.   
 
The ECtHR held that ‘the fact that the applicant is deprived of his liberty on Netherlands 
soil does not itself suffice to bring questions touching on the lawfulness of his detention 
within Dutch “jurisdiction”’ under Article 1 ECHR.82 In support of this, the ECtHR cited 
other examples of exceptions to the territoriality principle, including NATO Status of 
Forces Agreements and the Scottish court set up in The Hague to try the suspects in the 
Lockerbie bombing.83 In a different case, two defendants on trial at the International 
Criminal Tribunal for the Former Yugoslavia (ICTY) made a number of complaints 
before the ECtHR on the basis of Article 6 ECHR (fair trial). They argued that since the 
ICTY was on Dutch territory, and since the Netherlands had signed a Headquarters 
Agreement with the ICTY, the violations of their rights were attributable to the 
Netherlands.84 The ECtHR also held that case to be inadmissible: ‘the Court cannot find 
the sole fact that the ICTY has its seat and premises in The Hague sufficient ground to 
attribute the matters complained of to the Kingdom of the Netherlands’.85 While the latter 
case concerns attribution rather than jurisdiction, the reasoning of the ECtHR is the same: 
it is not enough that the international court was simply present on Dutch territory.  
 
There is what one might call an ‘exception to the exception’, resulting from a decision of 
a Dutch domestic court. The same situation of detained witnesses that gave rise to the 
Longa decision also gave rise to a number of other decisions. The witnesses claimed that 
they could not return to the DRC because of safety concerns, and so pursuant to Article 3 
of the ECHR, the Netherlands was precluded from removing them. The Dutch 
government argued that it had no jurisdiction under the ECHR, as the witnesses were on 
ICC premises. Unlike in Longa, this argument was rejected by the domestic court.86 It 
was held that, in the circumstances of that case, there were sufficient grounds to establish 
jurisdiction. This case pre-dates Longa, was not appealed by the Dutch government, and 
has not been challenged since. The substantive chapters will show that his ‘exception to 

                                                
82 Longa (supra note 81) §73. 
83 Galić (supra 80) §44. 
84 Galić (supra 80) § 40. 
85 Galić (supra 80) §46. 
86 ECLI:NL:RBSGR:2011:BU9492, The Hague District Court (sitting in Amsterdam), 28 December 

2011. 
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the exception’ will not always permit a prohibition on removal claim to be made from 
ICC premises, but for some individuals it will prove an important decision.  
 
The Longa case represents the state of the law on the question of the Netherlands’ 
jurisdiction vis-à-vis individuals held on the ICC premises. The discussion of obligations 
in the substantive chapters is done according to that decision. That being said, it will be 
argued in Chapter 7 that the decision is flawed. It will be shown that the Longa decision 
leaves significant problems for the adequacy of human rights protection, and an 
alternative way of approaching host State obligations will be put forward.  
 

2.5. Conclusion 
 
The aim of this Chapter was to provide an overview of the sources and bases of the 
human rights obligations of the different actors that can be involved in ICC proceedings. 
Ascertaining the obligations of these actors is the first step to assessing the adequacy of 
human rights protection during the shared stages of ICC proceedings.  
 
For each actor there is a unique set of questions, meaning that the emphasis of the 
different Chapter sections was different. In setting out the obligations of the ICC, section 
2.2 focused on Article 21 Rome Statute, which establishes both a hierarchy of sources to 
be applied by the Court, and a hierarchy of norms, with Article 21(3) ensuring that human 
rights are central to all obligations stemming from the Rome Statute protection 
framework. While the section concluded that the ICC also has obligations beyond this 
framework, under general international law, the inclusion of Article 21(3) in the Statute 
render those obligations superfluous in the present context.  
 
When looking at the State Party human rights obligations in section 2.3, the source of 
obligations was much more straightforward to establish. As well as having obligations 
stemming from the Rome Statute protection framework, State Parties also have 
obligations beyond it under human rights treaties and customary law. The complicated 
issue for State Parties was the fact that the ICC’s involvement changed the nature of the 
obligations, as States are acting to assist the ICC rather than on their own behalf. By 
applying the Bosphorus principles to the State Party context, the author proposed a 
structure through which to understand these changes to the States’ obligations. The result 
of this proposal means that State Parties must work through a number of steps when 
assisting the ICC that will determine whether or not they are free, under human rights 
law, to comply with the ICC’s requests.  
 
Finally in section 2.4, the source of the host State’s obligations beyond the Rome Statute 
protection framework can be straightforwardly identified as the ECHR. However, there 
are complications surrounding the question of jurisdiction. According to the case law of 
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the ECtHR, the Netherlands does not have jurisdiction over individuals held on the 
premises of the ICC, given that these premises have a special status. The Netherlands will 
have jurisdiction over other individuals who come to the Netherlands for ICC purposes, 
where they are not restricted to the ICC premises.  
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3. CHAPTER 3: Suspects and Accused 
 

3.1. Introduction 
 
The commencement of an ICC trial is not the beginning of international criminal 
proceedings, but the middle. Before a trial can start, the Court must conduct an 
investigation in which suspects are identified. During this process, interviews and 
interrogations will take place. This is followed by the issuance of arrest warrants, leading 
to the arrest and surrender of these suspects to the ICC. The time between surrender and 
the start of the trial can be lengthy, meaning that the possibility of release pending trial 
must be considered.  
 
From this narrative, three distinct stages of proceedings can be discerned: investigation, 
arrest and surrender, and interim release. Each of these is shared in nature because they 
require the involvement of both the ICC and States. For an investigation to be effective in 
gathering evidence, identifying suspects, and acquiring information from suspects and 
witnesses, the ICC must work with the State in which the investigation is taking place. 
For suspects at large to be arrested and surrendered to the ICC for trial, the Court must 
ask States to carry out the arrests on its behalf. For those individuals who are in custody 
to be granted interim release where appropriate, the ICC must secure the cooperation of a 
State willing to host the accused for the duration of their release. These are all functions 
that the Court must carry out, and they all require the involvement of a State.  
 
The actions undertaken by the ICC and States during the three stages of proceedings 
discussed all touch on the human rights of suspect. The interrogation of a suspect on the 
territory of a State engages the right to a fair trial. If fair trial is not respected at this early 
stage, it can cause irreparable harm to the fairness of the proceedings as a whole. For the 
other two factual stages (arrest and surrender and interim release), the right to liberty is 
central. In any situation where an individual is being deprived of his or her liberty, the 
proper processes and procedures must be followed to ensure that the detention is not 
arbitrary. Failures at this stage, as well as being problematic in and of themselves, will 
also impact on the fairness of the trial in general. Given that the ICC requires the 
assistance of States to carry out its functions and tasks at these stages of proceedings, it 
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also requires the assistance of States to ensure that the rights affected by these functions 
and tasks are properly protected.  
 
The remaining sections of this Chapter examine each of the three stages in turn, setting 
out the obligations of the actors involved to protect these rights. Following this discussion 
of obligations, each factual stage will look at the potential implementation and structural 
problems that sharedness can give rise to, in order to ascertain whether the rights are 
adequately protected.   
 

3.2. Interrogation of Suspects on the Territory of 
States 

 
3.2.1. Introduction 

 
Every criminal trial begins with an investigation. It is the time when ICC investigating 
teams are sent out to collect information, identify potential suspects, and gather evidence. 
An ICC investigation into a particular situation can be opened following a State or UN 
Security Council referral, or through the propio motu powers of the Prosecutor.1 At the 
time of writing, 10 situations are under investigation at the ICC. 
 
Conducting investigations is a crucial function of the ICC, and yet a great many 
investigative activities cannot be carried out by the ICC acting alone. If the ICC requires 
a search warrant, official documents, or needs to interrogate a suspect, it must seek the 
assistance of the State Party where the investigation is taking place (hereafter the 
‘investigation State’). All these activities are intrusive and have the potential to 
compromise the human rights of the suspect. At this stage in proceedings, the most 
pressing human rights concern for many accused is the right to a fair trial. Measures taken 
during this time can jeopardise the fairness of a possible future trial: ‘the rights of the 
accused during the trial would have little meaning in the absence of respect for the rights 
of the suspect during the investigation’.2 This is particularly true of the interrogation 
element of the investigation phase, when the suspect is particularly vulnerable3 and a lack 
of safeguards can lead to self-incrimination. For this reason, and because the investigation 
stage in general would be worthy of an entire study in and of itself,4 the focus of this 
section will be on the interrogation part of the investigative phase.  

                                                
1  Article 13 Rome Statute. 
2  International Law Commission, 'Report of the Commission to the General Assembly on the work of its 

forty-fifth session' (1993) Volume II Part Two Yearbook of the International Law Commission, 113. 
3  Application no. 1377/04 Case of Pakshayev v Russia (Judgment) 13 March 2014 §28. 
4  And indeed has been, although the focus was not on the shared aspects of investigations: Karel de 

Meester, The Investigation Phase in International Criminal Procedure: In Search of Common 
Principles (Academisch Proefscrift, 2014). 
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An important preliminary matter that must be addressed is whether fair trial protections 
apply to interrogations conducted during the investigation phase, at a time when a formal 
charge has not yet been brought. The issue is not without contention. Article 14(2) and (3) 
ICCPR list many of the substantive protections that make up the right to a fair trial (such 
as the right not be to compelled to testify against oneself, the right to an interpreter, etc.). 
These two paragraphs are prefaced with ‘everyone charged with a criminal offence’ and 
‘in the determination of any criminal charge’ respectively, which points to the protections 
only being applicable once a charge has been brought. This is also true for the wording of 
Article 6 ECHR. However, the practice of the ECtHR does not endorse such an 
interpretation.  
 
The ECtHR largely asserts the view that a lack of protection in the pre-trial phase renders 
trial protections meaningless.5 It does acknowledge that not all of Article 6 ECHR can be 
relevant to the pre-trial phase, by which it is surely referring to rights very much linked to 
a charge, such as time and facilities for the preparation of a defence. With this caveat, the 
ECtHR jurisprudence supports an interpretation of Article 6 that makes it applicable to 
interrogations in the investigation phase if the fairness of the trial would otherwise be 
greatly prejudiced.6 Building on this in the ICC context, De Meester uses the ECtHR case 
law to convincingly argue that Article 6(1) applies from the moment a person is 
considered a suspect by the ICC Prosecutor.7 It is submitted that this is the correct stance; 
while not all fair trial protections can apply prior to a charge being brought, there are 
many that must apply. To find otherwise would contradict the often-pronounced notion 
that human rights should be practical and effective, and not merely theoretical or 
illusory.8  
 
Having determined that fair trial protections apply to the interrogation phase, it is now 
possible to proceed to a discussion of the relevant obligations to protect this right. The 
two actors involved in this shared stage of ICC proceedings are the ICC and the 
investigation State. As the suspect is still on the territory of the investigation State 
(generally speaking), this is the only State involved. Following this discussion, the author 
will look at the obligations as a whole in order to determine whether there are any 
problems with human rights protection.  
 
 
 

                                                
5 'Guide on Article 6: Right to a Fair Trial (Criminal Limb)' European Court of Human Rights (2014) 

<http://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf> visited 3 June 2016. 
6  Application no. 13972/88 Case of Imbrioscia v Switzerland (Judgment) 24 November 1993 §36. 
7  De Meester (supra note 4), 369. 
8  This is often said by the ECtHR. See for example Application no. 6289/73 Airey v Ireland (Judgment) 

9 October 1979, §24. 
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3.2.2. Obligations of the ICC 
 
The Rome Statute constituted an innovation in detailing the rights of persons under 
investigation; Article 55 is entirely dedicated to this.9 While the Statute of the Special 
Tribunal for Lebanon (STL) (enacted eight years after the Rome Statute) also has detailed 
investigation stage rights, the Statutes of the International Criminal Tribunal for the 
Former Yugoslavia (ICTY), International Criminal Tribunal for Rwanda (ICTR) and the 
Special Court for Sierra Leone (SCSL) do not. Provision at these tribunals for rights at 
this stage was made in the Rules of Procedure and Evidence, and they were not as 
comprehensive as the Rome Statute.10 
 
Article 55 is not phrased in terms of obligations, but rather in terms of rights for the 
individual suspect. The provision was designed to provide seamless protection for the 
suspect at all stages of the investigation.11 It is structured in a pyramidal way:12 paragraph 
(1) grants rights to all persons involved in an investigation, and paragraph (2) grants 
additional rights to suspects being interrogated. Together they cover all elements of fair 
trial that are relevant to this stage: right to counsel, right to an interpreter, right against 
self-incrimination, and the presumption of innocence. The latter right is protected in 
Article 55 through the right to remain silent. The obligations created by this article are the 
duties that correlate to the listed rights. For instance, the duty correlating to the right to 
counsel is the obligation to ensure that the suspect has counsel present during an 
interrogation if they so choose.  
 
In contrast to the rights based phrasing of Article 55, the Rome Statute protection 
framework also contains provisions that are worded as obligations for the ICC. In 
connection with the right to legal assistance in Article 55(2)(c), Rule 21(2) of the RPE 
requires that the Registry keep a list of counsel from which the suspect can choose, and 
Rule 128 of the Regulations of the Registry requires that the Registry assist any person to 
whom Article 55(2) applies and who is in need of legal assistance. Furthermore, Article 
69(7) requires the ICC to deem inadmissible evidence collected in an interrogation that 
did not comply with Article 55, if the violation casts doubt on the reliability of the 

                                                
9  “Article 55” in William Schabas, The International Criminal Court: a commentary on the Rome 

Statute (Oxford University Press 2010), 684  
10 ICTY RPE Rule 42; ICTR RPE Rule 42; SCSL RPE Rule 42; STL Statute Article 15. 
11 Schabas (supra note 9), 685. Article 55 grants more than just the traditional fair trial rights. Article 

55(1)(b) also prohibits the use of coercion, duress or threats during the investigation, including any 
form of torture, cruel, inhuman or degrading treatment. Also covered in Article 55(1)(d) is a 
prohibition on arbitrary detention or arrest. These additional protections, designed to enhance fair 
trial, are not replicated in the other international criminal tribunal Statutes.  

12 Salvatore Zappalà, 'International Criminal Proceedings, Investigation' in Antonio Cassese, Paola 
Gaeta and John R. W. D. Jones (eds), The Rome Statute of the International Criminal Court (Oxford 
University Press 2002), 1200. 



-41- 
 

evidence, or if to admit the evidence would damage the integrity of the proceedings.13 
Such exclusionary measures have been taken at the ICTY, where an interview with 
Zdravko Mucić conducted by Austrian authorities was excluded because Austrian law did 
not allow for the assistance of counsel at the investigation stage.14 
 
In some instances, the ICC will conduct the interrogation of a suspect15 alone, in which 
case the only assistance that the ICC requires from the investigation State is a grant of 
permission to operate on its territory.16 In these circumstances, the obligations of the 
Court are clear: it must be the one to ensure that the suspect is provided with all the 
necessary fair trial guarantees. However, when both the ICC and the investigation State 
have a role to play in an interrogation, the conduct required from the ICC is less clear. To 
show why this is the case, it is necessary to discuss the investigation State’s obligations.  
 

3.2.3. Obligations of the Investigation State 
 
As mentioned, sometimes the extent of the assistance required from the investigation 
State is the granting of permission to operate independently on its territory. At other 
times, the State is more involved, either because it carries it out an interrogation on the 
ICC’s behalf, or because it conducts the interrogation alongside ICC staff members.  
 
From the phrasing of Article 55(2), it is clear that a State can carry out an interrogation 
independently on the ICC’s behalf, and that when it does so, it must provide the Article 
55(2) protections: 

Where there are grounds to believe that a person has committed a crime within 
the jurisdiction of the Court and that person is about to be questioned either by 
the Prosecutor, or by national authorities pursuant to a request made under 
Part 9, that person shall also have the following rights of which he or she shall 
be informed prior to being questioned (emphasis added) 

                                                
13 Article 69(7) Rome Statute. 
14 Schabas (supra note 9), 689. 
15 At the ad hoc tribunals there was some disagreement on whether the test for labeling an individual as 

a suspect was objective or subjective (De Meester (supra note 4), 364). If subjective, the 
determination would fall entirely to the discretion of the Prosecutor. The Rome Statute side-stepped 
this debate with the unambiguously objective wording of Article 55(2): a person is a suspect where 
‘there are grounds to believe that a person has committed a crime within the jurisdiction of the Court’. 
This provides higher degree of protection for the individual because it is harder for the Prosecution to 
argue that the person was not a suspect at the time of the interrogation (Mihail Vatsov, 'Security 
Council Referrals to the ICC and EU Fundamental Rights: a Test for ECJ's Stance in Kadi I' (2012) 25 
Hague Yearbook of International Law 79, 87). 

16 An example of such an arrangement can be found in a Cooperation Agreement between the DRC and 
the ICC Office of the Prosecutor (Part 4, §19 of the Judicial Cooperation Agreement Between the 
Democratic Republic of the Congo and the Office of the Prosecutor of the International Criminal 
Court). 
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The question that remains in such situations is whether the investigation State is obliged 
to provide the protections in Article 55(1) as well as 55(2). Article 55(1) contains 
important rights, such as the right to an interpreter and the right not to be compelled to 
self-incriminate. However, Article 55(1) does not begin the same was as Article 55(2), in 
that it does not specifically mention the ‘national authorities’. Instead it simply states ‘In 
respect of an investigation under this Statute, a person’, and lists the rights. This could 
mean that there is a deliberate difference between the two sets of rights, and that the 
Article 55(1) rights are always the responsibility of the ICC regardless of who carries out 
the interrogation. Alternatively, the difference could be attributed to the pyramidal 
structure of the Article 55, and the fact that the first set of rights is of a more general 
nature that are always applicable, and the second set are specific to interrogations. There 
is little guidance on this question in the drafting history, practice, or academic 
commentary. In line with Article 21(3), where multiple interpretations are possible, the 
one that best protects human rights should be favoured. In this case that means 
interpreting Article 55, in its entirety, as imposing obligations on the investigating State 
to protect the listed rights whenever it conducts an ICC interrogation.  
 
Turning to a different case scenario, one can imagine a situation where an ICC suspect is 
being interrogated, and both ICC and investigation State representatives are involved. For 
example, it could be that an ICC staff member is asking the questions, but an 
investigation State judge is present in the room. Or the investigator might be from the 
investigation State, but a member of the ICC prosecution is present during the 
interrogation. The sharedness we see in such situations is quite intense, as both actors are 
actively involved. The important question therefore, is which actor must provide the 
Article 55 protections? 
 
 The wording of Article 55(2) suggests that which actor carries out the interrogation will 
be an ‘either/or’ situation: the suspect will be questions ‘either by the Prosecutor, or by 
the national authorities’. The ‘either/or’ phrasing suggests that one actor should be 
responsible at a time, and that it was not envisaged that both actors would have protection 
obligations simultaneously. One interpretation could be that the actor in charge of the 
interrogation - the one leading it - must provide the Article 55 protections. This has a 
certain common sense appeal: in charge of the interrogation, in charge of the protection. 
Militating against such an interpretation is the existence of Rules 21 RPE and Rule 128 
Rules of the Registry, which suggest that the ICC is always responsible when it comes to 
providing legal assistance. However, it is submitted that these rules should not be read too 
strictly, as it would also mean that the ICC should be solely responsible for legal 
assistance even when the investigation State is carrying out the interrogation 
autonomously. Scholarly opinion supports the idea that States can carry out ICC 
interrogations independently, as de Meester concludes that while the investigation State 
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must comply with Article 55, the modalities of the interrogation are left to the State.17 
Article 21(3) does not provide any guidance as to which interpretation should be 
preferred, as in each of the alternatives the rights are protected one way or another. The 
author therefore proposes that obligations should concentrate in the actor leading the 
interrogation. Which actor this is will be determined on a case by case basis.  
 
Moving to a different issue, where a State Party is carrying out an investigation entirely 
on its own behalf, and not as part of an ICC situation, Article 55 creates no obligations for 
that State. The wording indicates this, and it has been confirmed in ICC practice. As Pre-
Trial Chamber I held in the Gbagbo case, Article 55: 

must be understood to encompass any investigative steps that are taken either 
by the Prosecutor or by national authorities at his or her behest. Conversely, an 
investigation conducted by an entity other than the Prosecutor, and which is not 
related to proceedings before the Court, does not trigger the rights under article 
55 of the Statute. 18  

Furthermore, in the Katanga case, Trial Chamber II held that it is not the purpose of 
Article 55 to create an obligation on States Parties to carry out their domestic criminal 
proceedings according to certain procedural standards, but rather to provide rights that 
might not be guaranteed under domestic law.19  
 
It is possible that the national authorities interrogated a person before the ICC considers 
them a suspect. This interrogation might not have been carried out with Article 55 
guarantees, as the obligations in the article are not applicable to the domestic authorities 
at that time. Can evidence acquired during such interrogations be used in subsequent ICC 
proceedings? This potential loophole in fair trial protection is dealt with in Article 69(7), 
which declares evidence obtained in violation of internationally recognised human rights 
as inadmissible. Such was the situation in the Katanga case. Evidence had been obtained 
during an interrogation in which there had been a violation by national authorities of the 
suspect’s right to remain silent. Even though this interrogation was unrelated to ICC 
proceedings, the violation contravened international human rights norms and the evidence 
was therefore inadmissible before the Trial Chamber.20 
 
Thus far the discussion has centred on the obligations of the investigation State under the 
Rome Statute protection framework. The State is also bound to observe international 
                                                

17 De Meester (supra note 4), 376. 
18 ICC-02/11-01/11-212 The Prosecutor v Laurent Gbagbo (Decision on the "Corrigendum of the 

challenge to the jurisdiction of the International Criminal Court on the basis of articles 12(3), 19(2), 
21(3), 55 and 59 of the Rome Statute filed by the Defence for President Gbagbo (ICC- 02/11-01/11-
129)") 15 August 2012 (Pre-Trial Chamber I) §96. 

19 ICC-01/04-01/07-2635 The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Decision on 
the Prosecutor's Bar Table Motions) 17 December 2010 (Trial Chamber II) §59. 

20 Ibid at §§60-65. 
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human rights law when interrogating a suspect, whether at the ICC’s behest or not. 
Article 55 is comprehensive in the safeguards it provides, and so fair trial protections 
under human rights law do not add substantially to the quality of protection of suspect 
during an interrogation. However, they may provide an additional incentive to the State to 
uphold the right to fair trial.   
 

3.2.4. Problems in Human Rights Protection 
 
The way that Article 55 is set up means that the obligation to provide human rights 
protection during an interrogation always falls to one actor, and one actor only. This is an 
appealing conclusion, as the fact that there is no overlap in the actors’ obligations means 
that problems such as buck passing should, for the most part, be avoided.  
 
That being said, this stage of proceedings is not without difficulties. Even though the 
author has proposed that the actor leading the interrogation should be the one to provide 
the Article 55(2) guarantees, there is a lack of guidance in the law as to how the 
interrogation leader is to be identified. This means that, in the situation where both the 
ICC and the investigation State are involved in the interrogation, there is the potential for 
implementation problems to arise. If the actors are not clear between themselves as to 
who is in charge, then it will not be clear who is responsible for, for example, providing 
an interpreter, informing the suspect of the grounds to believe that they have committed a 
crime, informing the suspect of the right to remain silent, etc. On a more sceptical note, 
this ambiguity leaves space for the actors to deliberately obscure which one of them is in 
charge. Either way, this state of affairs leaves the suspect vulnerable to violations of the 
right to a fair trial, and therefore the adequacy of human rights protection during 
interrogations is compromised.  
 

3.2.5. Concluding Observations  
 
To successfully investigate crimes within its jurisdiction, the ICC requires the assistance 
and cooperation of the State within whose borders it seeks to collect evidence. When it 
comes to interrogating suspects, the degree of assistance required can differ. On the one 
hand, it could be that the ICC requires only the permission of the investigation State to 
conduct interrogations on its territory; with that granted, the ICC conducts the 
interrogation. On the other hand, the ICC may request more intensive assistance from the 
investigation State, asking the national authorities to carry out the interrogation on its 
behalf. There is also a middle way between these two, where both actors are involved in 
an interrogation.  
 
The right to fair trial is protected at this stage of ICC proceedings by Article 55. This 
provision navigates the shared nature of the situation by ensuring that regardless of which 
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actor is interrogating a suspect, certain fair trial safeguards are provided. These 
protections represent a comprehensive protection of the right to a fair trial at the 
investigation stage. The actor that must provide these protections is the one that leads, or 
is in charge of, the interrogation. Implementation issues may arise where the 
circumstances make it unclear who is in charge. If both actors assume that the other is in 
charge, then it is possible that neither actor will provide the necessary fair trial protection 
to the suspect.  
 
Investigations and interrogations will lead the Prosecutor to a handful of suspects, those 
suspected of the greatest involvement and/or responsibility for the crimes. Where there 
are reasonable grounds to believe that an individual has committed a crime within the 
jurisdiction of the Court,21 an arrest warrant may be issued, followed by a request to 
States to arrest and surrender the individual to the ICC.  
 

3.3. Arrest and Surrender Proceedings in the 
Arresting State 

 
3.3.1. Introduction 

 
The arrest of an accused is a pre-requisite for any ICC trial to take place, however it 
cannot be accomplished without the assistance of States. The Court lacks both the legal 
and factual capacity to arrest suspects itself; it does not have the power, either legal from 
the provisions of the Rome Statute, or factual in terms of manpower, to send 
representatives into a State to carry out an arrest, and to do so would be a violation of 
State sovereignty. The ICC therefore relies on States to physically apprehend the subjects 
of ICC arrest warrants and surrender them to the Court. All State Parties of the ICC are 
under an obligation to comply with requests for arrest and surrender.  
 
Being involved in the arrest of suspects means that States are also involved in the 
protection of the rights affected by that arrest. Arrest signals the beginning of an 
individual’s deprivation of liberty, making the right to liberty an important concern at this 
factual stage in proceedings. This right embodies the principle that a person should not be 
detained unless absolutely necessary and after the proper procedures. The particular 
gravity of the crimes of which ICC suspects are accused does not justify any form of 
arrest or detention that does not respect international human rights law. The proper 
guarantees must at all times be afforded: suspects must be lawfully detained, informed of 
the reasons for the detention, brought promptly before a judge, be able to challenge their 
detention, and be afforded compensation where the deprivation of liberty was unlawful.22  

                                                
21 Article 58(1)(a) Rome Statute. 
22 Article 9 ICCPR. 
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While the Rome Statute may contain comprehensive provision for these guarantees, the 
reliance by the ICC on States means that how the arrest is actually conducted can be out 
of the Court’s hands. However, it is not true that the Rome Statute leaves the arresting 
State unrestrained. It is then a question of whether the two sets of obligations, one on the 
ICC and the other on the State, come together to provide full protection for the right. To 
ascertain whether this is the case, the discussion of obligations below deals with the two 
types of arrest that can be requested by the Court: normal arrest and provisional arrest.  
 
With the exception of this one, all the stages of proceedings analysed in this study begin 
with a discussion of the obligations of the ICC, followed by the obligations of States. For 
the arrest and surrender stage, it is helpful to invert this order. The arresting State is the 
principal actor here, carrying out the greater part of the relevant conduct. The obligations 
of the ICC are designed to complement the obligations of the State. As such, the 
obligations of the State will be considered first.  
 

3.3.2. Obligations of the Arresting State: Normal Arrest 
 
Obligations relating to arrest and surrender are scattered in provisions throughout the 
Rome Statute protection framework.23 Part 9 contains the articles that oblige State Parties 
to comply with an ICC request for arrest and surrender.24 These cooperation obligations 
are of great importance; as the wording of Article 89(1) makes it clear, States are obliged 
to assist the ICC in carrying out an arrest: ‘State Parties shall, in accordance with the 
provisions of this Part and the procedure under their national law, comply with requests 
for arrest and surrender’ (emphasis added).25 Such requests also fall under the general 
duty to cooperate in Article 86.26 ICC decisions are evidence of the compulsory nature of 
compliance, with formal findings of non-compliance being issued against Chad, Malawi, 
and Kenya for their failure to arrest Omar Al-Bashir.27  

                                                
23 Bert Swart, 'Arrest and Surrender' in Antonio Cassese, Paola Gaeta and John R. W. D. Jones (eds), 

The Rome Statute of the International Criminal Court (Oxford University Press 2002), 1688. 
24 For detail on the content of the duty to arrest and surrender, see Swart (supra note 23), 1680 onwards.  
25 On this point, see Christopher Hall and Cedric Ryngaert, 'Article 59: Arrest Proceedings in the 

Custodial State' in Otto Triffterer and Kai Ambos (eds), Rome Statute of the International Criminal 
Court: a commentary (C.H. Beck 2016), 1462. 

26 Hall and Ryngart (supra note 25), 1462. 
27 For an overview of decisions up until December 2014, see Annex I of 'Report of the Bureau on non-

cooperation' Assembly of States Parties (New York, 8-17 December 2014 ) Thirteenth session ICC-
ASP/13/40. Some have resulted in legal findings of non-compliance, where the ICC held that the State 
was in violation of Article 89 and 97 of the Rome Statute. On this see the Chad, DRC, and Malawi 
decisions: ICC-02/05-01/09-139 The Prosecutor v Oman Hassan Ahmad Al Bashir (Decision 
Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply 
with the Cooperation Requests Issued by the Court with Respect to the Arrest and Surrender of Omar 
Hassan Ahmad Al Bashir) 12 December 2011 (Pre-Trial Chamber I); ICC-02/05-01/09-151 The 
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It is not required that the compliance obligations of State Parties be considered in more 
detail than this. Instead, the focus will return to the human rights obligations of an 
arresting State towards the arrested individual. For this it is necessary to turn to Articles 
55 and 59(2). Article 55 has been considered in detail above in relation to interrogations, 
but also contains important right to liberty protections. Article 55(1)(d) states that an 
individual under investigation shall not be arbitrarily arrested or detained, imposing a 
corresponding obligation on States to refrain from doing so. While the title of Article 55 
is ‘Rights of persons during an investigation’, it should be interpreted as continuing to 
apply during arrest proceedings. A person does not cease to be under investigation just 
because they are under arrest, and it is possible that more interrogations will be 
conducted. Scholarship supports this interpretation, which allows Articles 55 and Article 
67 (rights of an accused during trial) to provide seamless protection at all stages of 
proceedings.28 This is also in line with Article 21(3).   
 
Article 59(2) regulates the manner in which the State is to carry out the arrest. The 
provision is crucial because it organises the relationship between the ICC and domestic 
authorities in arrest proceedings, and establishes the division of labour between the Court 
and the arresting State for protecting the right to liberty.29 While the article imposes 
obligations on both the arresting State and the ICC, the hands-on task of protecting the 
individual’s rights is aimed at the arresting State given that this is where the arrest takes 
place. Article 59(2) states as follows: 

A person arrested shall be brought promptly before the competent judicial 
authority in the custodial State which shall determine, in accordance with the 
law of that State, that:  

(a)  The warrant applies to that person;   
(b)  The person has been arrested in accordance with the proper process; 
and   
(c)  The person’s rights have been respected.   

 

                                                                                                                                                  
Prosecutor v Oman Hassan Ahmad Al Bashir (Decision on the Non-compliance of the Republic of 
Chad with the Cooperation Requests Issued by the Court Regarding the Arrest and Surrender of Omar 
Hassan Ahmad Al-Bashir) 26 March 2013 (Pre Trial Chamber II); ICC-02/05-01/09-195 The 
Prosecutor v Omar Hassan Ahmad Al Bashir (Decision on the Cooperation of the Democratic 
Republic of the Congo Regarding Omar Al Bashir’s Arrest and Surrender to the Court) 9 April 2014 
(Pre-Trial Chamber II).  

28 Schabas (supra note 9), 685. See also Karim Khan, 'Article 60: Initial Proceedings Before the Court' 
in Otto Triffterer and Kai Ambos (eds), Rome Statute of the International Criminal Court: a 
commentary (C.H. Beck 2016), 1474. 

29 Mohamed M. El Zeidy, 'Critical Thoughts on Article 59(2) of the ICC Statute' (2006) 4 3 Journal of 
International Criminal Justice 448. 
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In the first line there is already an important right to liberty protection: to be brought 
promptly before a judge. This creates a corresponding obligation for the arresting State to 
ensure that this takes place. After this basic protection, Article 59(2) sets out three 
elements that the judicial authority of the State must check. While the first of these, 
establishing that the person arrested is indeed the correct person, is self-evident and 
straightforward, the other elements to Article 59(2) are less clear. As the content of the 
custodial State’s obligations to protect the right to liberty depends on how the component 
elements of Article 59(2) are understood, the ambiguities in the provision will be 
explored in turn, with some proposals for their resolution.  
 
First is the reference to ‘in accordance with the law of’ the custodial State. One could 
describe this as the chapeau of Article 59(2). The meaning of this phrase will affect the 
content of the rest of Article 59(2), in particular the meaning of ‘person’s rights’ and 
‘proper process’. The wording of the provision does not indicate whether these terms are 
to be given an entirely domestic meaning, or whether they will include international law 
protections. To arrive at an understanding of the arresting State’s obligations, it is 
therefore necessary to look at other factors to inform the interpretation of Article 59(2).  
 
The Appeals Chamber of the ICC made some ambiguous statements on this subject in the 
Lubanga case. The statements were made in the context of Lubanga’s claim that the right 
to liberty violations he suffered in the DRC rendered any proceedings at the ICC an abuse 
of process. The defence’s argument was that the ICC should review the arrest 
proceedings in the arresting State. To reach a decision on whether this was a proper role 
for the ICC to play, the Appeals Chamber examined its own role in Article 59(2). While 
this is principally relevant to the following section on the obligations of the ICC, the 
decision is relevant to the extent that, at first glance, it appears to support the position that 
only national law is relevant in interpreting Article 59(2): 
 

The enforcement of a warrant of arrest is designed to ensure, as article 59 (2) of the 
Statute specifically directs, that there is identity between the person against whom the 
warrant is directed and the arrested person, secondly, that the process followed is the 
one envisaged by national law, and thirdly that the person's rights have been respected. 
The Court does not sit in the process, as the Prosecutor rightly observes, on judgment 
as a court of appeal on the identificatory decision of the Congolese judicial authority. 
Its task is to see that the process envisaged by Congolese law was duly followed and 
that the rights of the arrestee were properly respected. Article 99 (1) of the Statute lays 
down that the enforcement of the warrant must follow the process laid down by the law 
of the requested state. In this case, the Pre-Trial Chamber determined that the process 
followed accorded with Congolese law.30  

                                                
30 ICC-01/04-01/06-772 The Prosecutor v Thomas Lubanga Dyilo (Judgment on the Appeal of Mr. 

Thomas Lubanga Dyilo against the Decision on the Defence Challenge to the Jurisdiction of the Court 
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The Appeals Chamber seems to limit the ICC’s role in reviewing the execution of the 
arrest warrant. It appears to hold that domestic law is the only relevant law when applying 
Article 59(2), and that domestic law is the exclusive realm of the State. This reading was 
adopted in a subsequent decision of Pre-Trial Chamber I in the Gbagbo case, where the 
Chamber held that the role of the Chamber ‘with respect to proceedings under article 59 
of the Statute is limited to verifying that the basic safeguards envisaged by national law 
have been made available to the arrested person’.31   
 
The author submits that the Pre-Trial Chamber’s reading of the Appeals Chamber 
decision was incorrect. Despite first appearances, the author proposes that the Appeals 
Chamber did not rule out the relevance of international law for Article 59(2). In the 
excerpt above, the Appeals Chamber tied the process of the arrest to national law, but it 
also tasked the ICC with seeing that the ‘rights of the arrestee were properly respected’, 
and no domestic law link was made for the rights of the arrested person. It is therefore 
proposed that the Appeals Chamber intended the rights of the arrested person to have a 
meaning independent from domestic law. This would tie in with Sluiter’s argument that a 
proper interpretation of Article 59(2) would be one in which the procedural aspects of an 
arrest are governed by national law, but the substantive protections for the arrested 
persons should have an international meaning.32 In other words, process not substance.  
 
The distinction between procedure and substantive rights is reinforced by the distinction 
in Article 59(2) itself, which lists ‘proper process’ and ‘person’s rights’ as two separate 
elements that a domestic court must examine. If the proposed interpretation of Article 
59(2)’s chapeau is accepted, then this also resolves the remaining ambiguities in Article 
59(2): the meaning of ‘proper process’ (Article 59(2)(b)) and ‘person’s rights’ (Article 
59(2)(c)). The custodial State has an obligation to ensure that it follows its own 
procedures under national law when arresting an ICC suspect (proper process), and an 
obligation to respect the substantive rights of the suspect under international human rights 
law (person’s rights).33 
 

                                                                                                                                                  
pursuant to Article 19(2)(a) of the Statute of 3 October 2006) 14 December 2006 (Appeals Chamber) 
§41. 

31 Gbagbo 15 August 2012 (supra note 18) §104. 
32 Göran Sluiter, 'Human Rights Protection in the Pre-Trial Phase' in Carsten Stahn and Göran Sluiter 

(eds), The Emerging Practice of the International Criminal Court (Martinus Nijhoff Publishers 2009) 
459, 474. 

33 There is much academic support for the idea that an individual’s rights during an arrest are to be given 
an international meaning. See Bert Swart, 'Arresting Proceedings in the Custodial State' in Antonio 
Cassese, Paola Gaeta and John R. W. D. Jones (eds), The Rome Statute of the International Criminal 
Court (Oxford University Press 2002), 1253; Hall and Ryngaert (supra note 25), 1465. 
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An additional argument can be made, which gives even the notion of ‘proper process’ an 
internationalised meaning. It can be argued that references to the national law of a State 
should include its international human rights law obligations, as States are obliged to 
apply these standards in their domestic proceedings.34 As such, the procedures are 
dictated by domestic law, but the content of the domestic law should be seen as informed 
by human rights. Article 59(2) is not the only provision in the Rome Statute protection 
framework that makes reference to the domestic law of the State. For example, Article 
106 on the conditions of detention of sentenced persons refers expressly to domestic law; 
Article 107, concerning the transfer of convicted persons by an enforcement State once 
their sentence is complete, subjects this transfer to the law of the enforcement State. In 
both instances the author argues that the human rights law obligations of States should be 
included in any understanding of domestic law. There is no reason for a different outcome 
in Article 59(2).  
 
The author argues that the proposed interpretation of Article 59(2) is the only one that 
complies with the Article 21(3) test, as only this approach ensures that the Rome Statute 
protection framework is applied consistently with human rights. As one commentator 
points out, if the provision is confined strictly to domestic law, Article 59(2) would lose 
much of its protective force. This would leave significant differences in the treatment of 
ICC suspects in different arresting States.35  
 
The question that logically follows from this discussion is also perhaps the most difficult 
in terms of establishing the obligations of the custodial State. The domestic court must 
review the arrest in line with the requirements in Article 59(2), but what should the court 
order if it finds that Article 59(2) has not been complied with? Must the custodial State 
still surrender the suspect if proper process has not been followed or if his or her rights 
have been violated? Article 59(2) is silent on this question, however, other provisions in 
the Rome Statute protection framework indicate that the individual must be surrendered 
regardless. Article 89, detailing the obligations of States to carry out a request for arrest 
and surrender, makes no mention of refusing surrender because Article 59(2) has not been 
complied with. At most, Article 97 requires that the States communicate with the ICC 
about its concerns. Academic commentary agrees with this position. The opinion of one 
commentator is that, just as it is not open to the arresting State to review the validity of an 
ICC arrest warrant, it cannot be open to that State to release a person and so impede their 
surrender to the Court.36 In the words of another commentator, ‘neither the determination 

                                                
34 Article 2 ICCPR: Each State Party to the present Covenant undertakes to respect and to ensure to all 

individuals within its territory and subject to its jurisdiction the rights recognized in the present 
Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status. 

35 Sluiter (supra note 32).  
36 Gӧran Sluiter, 'Surrender of War Criminals to the International Criminal Court, The' (2002-2003) 25 

Loyola of Los Angeles International & Comparative Law Review 605, 625. 
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by the national judicial authority that the suspect’s rights were violated nor the remedies 
it adopted could prevent surrender to the Court’.37 As long as problems in the arrest are 
addressed by the ICC in its own process, there is no reason why this interpretation of 
Article 59(2) should not comply with the Article 21(3) test.  
 
It is at this juncture that the existence of obligations beyond the Rome Statute protection 
framework becomes important. Above it is proposed that international human rights 
norms inform the standard of treatment to be afforded to arrested persons under Article 
59(2); as such, by applying Article 59(2) properly, the State will be complying with its 
obligations under human rights law. However, obligations beyond the Rome Statute 
protection framework relate not only to the arrest proceedings themselves, but also to 
how a State must act when it determines that human rights have been violated. When a 
violation has occurred, the State must choose between its Rome Statute obligation to 
surrender the individual to the Court, and its human rights law obligation to release the 
individual. This tension was noted by the ICTR Appeals Chamber in Kajelijeli, when it 
observed that an arresting State must ‘strike a balance between two different obligations 
under international law’: on the one hand there are the obligations to comply with 
requests for arrest and surrender, and on the other hand there are the obligations under 
human rights law that the State has pursuant to its international commitments.38  
 
Different States have handled this balance differently, and as a result there is a 
discrepancy in how arresting States handle the issue.39 In New Zealand, a person is not 
eligible for surrender if proper process has not been followed or the person’s rights have 
been violated.40 In such a case, the person must be discharged unless they remain detained 
pending an appeal.41 While Australia shares New Zealand’s approach,42 the powers of 
British courts are much more limited. In the UK, the arrested person must be surrendered 
to the ICC as long as the arrest warrant is delivered in good order.43 While a British court 
is permitted to inquire into whether the arrest was lawful and the person’s rights 
respected, where it finds a violation to have occurred, it can only make a declaration to 
that effect. A UK court is specifically prohibited from granting any other form of relief.44 
Ultimately the authorities of the arresting State, either through legislation or through a 

                                                
37 Hall and Ryngaert (supra note 25), 1465. 
38 Case No. ICTR-98-44A Juvénal Kajelijelo v The Prosecutor (Judgment) 23 May 2005 (Appeals 

Chamber) §220.  
39 Al-Zeidy (supra note 29), 455-457. 
40 Section 43, International Crimes and International Criminal Court Act 2000, Public Act 2000 No 26, 6 

September 2000, New Zealand. 
41 Ibid, Section 46(4). 
42 Section 23(3), International Criminal Court Act 2002, Act No. 41 of 2002, Australia. 
43 Section 5(2), International Criminal Court Act 2001, 2001 Chapter 17, 1 September 2001, Great 

Britain. 
44 Ibid, Section 5(8). 
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judicial decision, will have to decide which international obligation takes precedence over 
the other.  
 
Finally, and returning to the Rome Statute protection framework, it is important to 
establish when Article 59 applies. This is especially relevant because in the early cases 
before the ICC, namely the Lubanga and Katanga cases, the individuals were already in 
detention in the DRC when they became ICC suspects. They were originally arrested for 
crimes under domestic criminal law, and only later did the ICC arrest warrants arrive. 
Technically therefore, they were not arrested pursuant to an ICC arrest warrant. The 
question was then whether the domestic court still had to review the arrest for 
compatibility with Article 59(2).   
 
The phrasing of Article 59(2) does not answer this question, but there is practice on the 
point. The Pre-Trial Chamber in the Lubanga case held that Article 59(2) does not apply 
to arrest and detention pre-dating the involvement of the ICC. 14 March 2006 is the date 
when the request for the arrest and surrender of Thomas Lubanga was transmitted to the 
DRC, and so only events occurring after that date were relevant for Article 59 
considerations.45 What this essentially means is that when the arrest predates the ICC 
arrest warrant, the manner in which the arrest was carried out will be outside the scope of 
Article 59 review. This approach is consistent with the inapplicability of Article 55 to 
interrogations that occur before the ICC’s involvement.  
 
Does this interpretation of Article 59 comply with Article 21(3)? It is proposed that it 
does, on one condition: that once the arrest warrant is transmitted, the detained individual 
is given the benefit of all of Article 59(2)’s protections. While this condition was not 
expressly set out in the Lubanga decision discussed above, the Pre-Trial Chamber judges 
did in fact examine the events that took place following the 14th March 2006, and 
concluded that there was no breach of Article 59(2).  
 

3.3.3. Obligations of the ICC: Normal Arrest 
 
The State might be the actor that carries out the arrest, but since this is done pursuant to 
an ICC arrest warrant, the Court is inextricably involved. The question therefore is: what 
obligations does the ICC have to protect the right to liberty of a suspect arrested in a State 
Party? The answer to this is not entirely clear. The author proposes that Article 59(2) 
obliges the ICC to monitor the compliance of arresting States with their own obligations 
and act to address violations of the rights protected in Article 59(2).  
 

                                                
45 ICC-01/04-01/06-512 The Prosecutor v Thomas Lubanga Dyilo (Decision on the Defence Challenge 

to the Jurisdiction of the Court pursuant to Article 19(2)(a) of the Statute) 3 October 2006 (Pre-Trial 
Chamber I),  6. 
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Article 59(2) does not mention the ICC, nor is it explicitly directed at the Court. Despite 
this, support for the idea that the ICC must monitor compliance with Article 59(2) can be 
derived from other provisions of the Rome Statute protection framework, practice, and 
scholarly opinion.  
 
The relevant other provisions in the Rome Statute protection framework are of a general 
nature and a more specific nature. The general provision is Article 64(2), which imposes 
an overarching obligation on the ICC to ensure that a trial is fair. Monitoring the arrest 
process, which can have an important impact on the fairness of a subsequent trial, 
therefore seems indicated. In terms of more specific provisions, there is Rule 117 RPE 
and Article 85 Rome Statute. They support a monitoring role for the Court because, 
without such a role, the provisions would be rendered ineffective. Rule 117(1) RPE, titled 
‘Detention in the custodial State’, stipulates that the Court ‘shall ensure’ that the arrested 
person is provided with a copy of the arrest warrant in a language they understand. This 
covers an important element of the right to liberty, namely to be informed of the charge 
for which one is detained.46 The language of the Rule is compulsory. However, this does 
not mean that the ICC is obliged to send an ICC staff member into the presence of the 
accused person in the State’s custody and read them the charges. Instead it means that the 
ICC must monitor whether the accused has been given a copy of the arrest warrant by the 
arresting State. Turning to Article 85(1) Rome Statute, this provision grants individuals 
the right to compensation if they have been the victim of unlawful arrest or detention. As 
arrests are exclusively carried out by States, it must be necessary for the ICC to examine 
how they are carried out, as otherwise it could not be determined whether or not the arrest 
was lawful. Rule 117(1) and Article 85(1) may deal with specific situations, but they are 
indicative of a broader monitoring role for the Court.  
 
One academic commentator takes it as ‘self-evident’ that the ICC has a supervisory role 
when it comes to compliance with Article 59(2). The role is said to derive from the fact 
that the Court is the only actor able to ensure the fairness of the criminal proceedings as a 
whole, including the arrest.47 Another commentator sets out further arguments in favour 
of the ICC’s monitoring role. One of these stems from the implied powers rule, and rests 
on the notion that the ICC must be able to rule on a violation by a State of its treaty 
obligation, especially when this was essential to the performance of the ICC’s functions.48 
A different argument is based on the idea that jurisdiction and primacy over the arrest has 
passed to the ICC, such that the arresting State is acting on behalf of the ICC. It follows 
that simply because Article 59(2) leaves arrest proceedings to the national authorities, it 
does not mean that the ICC lacks competence.49 

                                                
46 Article 9(2) and (4) respectively, ICCPR.  
47 Sluiter (supra note 32), 470. 
48 Al-Zeidy (supra note 29), 458. 
49 Al-Zeidy (supra note 29), 458. 



-54- 
 

 
Support for the ICC’s monitoring role can also be found in the decision discussed in 
detail above from the Appeals Chamber in the Lubanga case.50 The Chamber stated that 
the ICC has a role in ensuring that the domestic court has followed its own criminal law 
procedure, and that the individual’s rights have been respected. In line with the 
procedure/substance distinction, Sluiter proposes that the Chamber must use two margins 
of review: a marginal one for reviewing compliance with domestic law, but a stronger one 
for reviewing compliance with international human rights law.51 In both types of review, 
monitoring of the arresting State’s actions is necessary.  
 
The broader context surrounding Article 59(2), the decision of the Appeals Chamber, and 
scholarly opinion, all support the notion that the ICC must supervise the arresting State’s 
compliance with Article 59(2). But such supervision is of little use if the ICC cannot act 
where it observes non-compliance. The next question must therefore be what the ICC is 
obliged to do where it notes that the arresting State is not complying or has not complied 
with Article 59(2).52 There are two points in time that are relevant: while the accused is 
still in the custody of the arresting State, and after the accused has been surrendered to the 
ICC.  
 
During the arrest, and for the time between the arrest and the surrender to the Court, the 
author proposes that the ICC is obliged to enter into a dialogue with the arresting State 
where it notes non-compliance with Article 59(2). The object of this is to prevent a 
violation from occurring, or to stop a violation from continuing. As Judge Lal Chand 
Vohrah stated in the Semanza case before the ICTR,  

If an accused is arrested or detained by a state at the request or under the authorities 
of the Tribunal, even though the accused is not yet within the actual custody of the 
Tribunal, the Tribunal has a responsibility to provide whatever relief is available to it 
to attempt to reduce any violations as much as possible.53  

                                                
50 Supra note 30. 
51 Sluiter (supra note 32). 
52 Al-Zeidy (supra note 29) argues, and the author agrees, that this is not a situation in which a 

declaration of non-compliance under Article 87 would be appropriate: ‘One should not confuse the 
question of non-compliance with the rights of the arrested person per Art. 59(2) with the question of 
non-compliance to cooperate with an ICC request per Arts. 87(7) and 112(2) (f), which provide the 
Court with the discretionary power to ‘make a finding to that effect and refer the matter to the 
Assembly of States Parties’. Article 87(7) deals with a broader question, that is, a failure to cooperate 
that results in ‘preventing the Court from exercising its functions and powers under the Statute’. As to 
non-compliance with the prerequisites of Art. 59(2), it is not that the state fails to comply with the 
Court’s request to cooperate, rather that the state in an effort to comply with the request of surrender 
violates the person’s rights before the domestic courts. Accordingly, Arts 87(7) and 112(2)(f) do not 
seem to be applicable in this context’, footnote 40. 

53 Declaration of Judge Lal Chand Vohrah in Case No. ICTR-97-20-A Laurent Semanza v The 
Prosecutor (Decision) 31 May 2000 (Appeals Chamber) §6. 
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Article 59 has established a delicate balance in the division of labour between the 
domestic authorities and the ICC in arrest and surrender matters,54 and only a limited 
form of intervention such as this would be appropriate while the individual is still on the 
territory of the arresting State.  
 
Once the arrested person is transferred to the ICC, it is a different matter. At that point, it 
is no longer a question of preventing a violation of the rights embodied in Article 59(2), 
but of remedying any prejudice done to the accused’s rights by a violation that has 
already taken place. As on many other issues, Article 59(2) is silent on what the ICC 
should do if domestic authorities fail to provide the protections it lists, or indeed, on what 
to do if a domestic court declares that there has been a violation. As the suspect must be 
surrendered regardless, the author proposes that it falls to the ICC to provide a remedy. 
The type of remedy will depend on the seriousness of the breach, and could include a 
reduction of sentence if found guilty,55 financial compensation,56 or in case of a very 
egregious breach, a stay of proceedings.57  
 
The one remaining issue to consider on the ICC’s monitoring obligations under Article 
59(2) is whether the proposed interpretation satisfies the Article 21(3) test. The author 
proposes that it does. The ICC is able to monitor compliance with human rights in the 
arrest and surrender process, and can remedy violations if they take place.  
 
While Article 59(2) is an important provision, the ICC has some additional obligations 
that must be noted. Two other provisions of the Rome Statute protection framework are 
relevant to the protection of arrested persons, namely in Rule 117 RPE and Article 55 
Rome Statute. Rule 117(2) and (3) RPE are concerned with ensuring that the accused can 
challenge the basis of his/her detention, an important safeguard for the right to liberty. 
Such a challenge can be brought by an individual who is still detained in the arresting 
                                                

54 Al-Zeidy (supra note 29), 450. 
55 This remedy is not explicitly provided for in the Rome Statute protection framework but has been 

used at the ICTR. In the Barayagwiza case, in response to violations of the right to liberty of the 
accused while in pre-trial detention in Cameroon, the Appeals Chamber decided that if the accused 
were convicted, time would be taken off the sentence to reflect this prejudice to the accused’s rights. 
If acquitted, the response was to be financial compensation - ICTR-97-19-AR72 Jean Bosco 
Barayagwiza v The Prosecutor (Decision (Prosecutor's Request for Review or Reconsideration)) 31 
March 2000 (Appeals Chamber) §75. 

56 Article 85 Rome Statute.  
57 The availability of this remedy in cases of pre-trial violations of rights was confirmed in the Lubanga 

case. The Defence alleged that Lubanga had been subjected to a number of human rights abuses while 
detained in the DRC. Pre-Trial Chamber I and the Appeals Chamber confirmed that a stay of 
proceedings can be ordered where there has been an abuse of process. On the facts, it was not proved 
that an abuse of process had taken place. Pre-Trial Chamber: The Prosecutor v Thomas Lubanga 
Dyilo, Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to article 19(2)(a) 
of the Statute (ICC-01/04-01/06-512) 3 October 2006 (Pre-Trial Chamber I)  Appeals Chamber: 
Lubanga 14 December 2006 (supra note 30). 
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State, but since Article 59(4) Rome Statute explicitly prohibits national courts from 
deciding on the validity of an ICC arrest warrant, the challenge is heard before the ICC. 
Where a suspect challenges an arrest warrant on the ground that it was not properly issued 
in accordance with Article 58(1)(a) and (b), Rule 117(3) obliges the Pre-Trial Chamber to 
make a determination, and requires that this be done ‘without delay’. The right to 
challenge the grounds for detention is bolstered by Rule 117(2), whereby the arrested 
person can apply to the Pre-Trial Chamber for legal assistance in proceedings before that 
Chamber.  
 
The final ICC obligation discussed in this section is found in Article 55(1)(d), which 
contains a broad obligation on the ICC to not violate the right to liberty through arbitrary 
arrest or detention. As stated in the previous section, the obligations correlating to the 
rights enumerated in Article 55 continue to apply during arrest proceedings.  It is clear 
that this provision would apply if the ICC were detaining an individual for an extended 
period at the seat of the Court, but it must also be read so as to prohibit the ICC from 
engaging in such conduct through cooperation with another actor. For example, the ICC 
would also violate this provision by, for example, requesting that the arresting State keep 
a suspect in custody on an ICC arrest warrant for an unreasonably long period of time 
before he/she is surrendered to the Court. Such an interpretation is necessary if the Article 
21(3) test is to be satisfied, and is also supported by practice at the ICTR in Barayagwiza.  
 
In the Barayagwiza58 case, the suspect was arrested in Cameroon because of extradition 
requests from Belgium and Rwanda. These requests were refused, but before he was 
released the ICTR requested that the Cameroonian authorities continue to detain him and 
that he be transferred to the ICTR detention unit. Nine months elapsed before he was 
actually transferred to the Tribunal, during which time the suspect remained detained in 
Cameroon. The ICTR Appeals Chamber determined that for the 9-month period the 
suspect had been held by Cameroon in the constructive custody of the ICTR. The ICTR 
was the actor with personal jurisdiction over the suspect, as he would not have been 

                                                
58 Trial Chamber decision: ICTR-97-19-AR72 Prosecutor vs Jean-Bosco Barayagwiza (Decision) 3 

November 2011 (Appeal Chamber); Appeals Chamber decision: Barayagwiza 31 March 2000 (supra 
note 55). For background on this case, see William A. Schabas, 'Barayagwiza v. Prosecutor (Decision, 
and Decision (Prosecutor's Request for Review or Reconsideration)) Case No. ICTR-97-19-AR72' 
(2000) 94 3 The American Journal of International Law 563 and Bert Swart, 'Commentary on ICTR 
Decision Barayagwiza v. Prosecutor, Case No. ICTR-97-19-AR72, A. Ch., 3 November 1999' (2001) 
2 Annotated Leading Cases 197. 
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detained but for the ICTR order.59 The 9-month period was deemed to be a serious 
violation of the accused’s rights, and the Appeals Chamber ordered that he be released.60 
 
The constructive custody argument was used by the defence in the Katanga case to try 
and bring violations of the right to liberty that took place before the issuance of an ICC 
arrest warrant within the scope of the ICC’s obligations. The defence team argued that 
proceedings against the accused should be stayed because the period of detention before 
the arrest warrant was issued was so lengthy that it amounted to serious mistreatment.61 
Katanga had already been detained in the DRC on other charges for approximately two 
years before an ICC arrest warrant was issued for him. In light of this, the Defence argued 
that as soon as the arrest warrant and the request for arrest and surrender were 
communicated to the DRC, Katanga fell under the constructive custody of the ICC. The 
ICC therefore shared responsibility for the ongoing violation.62 In this way, the Defence 
sought to engage the ICC’s obligation to remedy violations of the right to liberty with 
respect to the period of detention prior to the arrest warrant. If the ICC had agreed with 
these arguments, the Court would have had to remedy a violation that had been ongoing 
for an extended period of time, and the remedy requested by the Defence was a stay of 
proceedings. Given the important points raised, it is regrettable that the Trial Chamber 
dismissed the motion on procedural grounds, but in all likelihood it would have been 
rejected.63 
 

3.3.4. Obligations of the ICC and the Arresting State: Provisional 
Arrest 

 
Putting together a full request for arrest and surrender takes time. In normal arrest 
proceedings, the Court must complete two steps in requesting the arrest and surrender of a 
suspect. First, the Pre-Trial Chamber must issue an arrest warrant, and second a formal 

                                                
59 This reasoning was derived by analogy from the ‘detainer’ process, whereby a person already in the 

custody of one State is kept there at the request of another State, so that the latter State can take 
custody once the former States’ reasons for custody are ended. The suspect in the detainer process is 
in the constructive custody of the requesting State, with the detaining State acting as agent – 
Barayagwiza 31 March 2000 (supra note 55) §§56 and 61. 

60 This order was overturned on appeal. The Appeals Chamber decided in Barayagwiza 31 March 2000 
(supra note 55) that the Prosecutor was less to blame for the extended detention that previously 
thought, and that remedies short of terminating proceedings would be more appropriate.  

61 ICC-01/04-01/07-1666-Red-tENG The Prosecutor v Germain Katanga (Public Redacted version of 
the “decision on the motion of the defence for Germain Katanga for a Declaration on Unlawful 
Detention and Stay of Proceedings” of 20 November 2009 (ICC-01/04-01/07-1666-Conf-Exp)) 3 
December 2009 (Trial Chamber II) §19. 

62 ICC-01/04-01/07-1263 The Prosecutor v Katanga and Ngudjolo (Public Redacted Version of the 
Defence motion for a declaration on unlawful detention and stay of proceedings (ICC-01/07-01/04-
1258-Conf-Exp)) 2 July 2009 (Trial Chamber II) §§101-106.  

63 Katanga 3 December 2009 (supra note 61), §§65-66. 
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request for arrest and surrender, containing numerous documents,64 must be put together 
and transmitted. Such a lengthy procedure can be problematic when time is of the 
essence. In the lead up to the issuance of an arrest warrant for Jean-Pierre Bemba Gombo, 
the Prosecution received information that he intended to travel within a few days’ time, 
possibly to the DRC where he would be able to avoid capture.65 In response, on the same 
day as the arrest warrant was issued, a request for provisional arrest was transmitted to 
Belgium where Bemba was located.66  
 
Provisional arrest, provided for in Article 92, allows the ICC to request the arrest of a 
suspect before having completed and transmitted the full arrest and surrender request. At 
the ICTY and ICTR, provisional arrest was possible even when no arrest warrant had 
been issued, 67 but this is not the case at the ICC.68 The expedited nature of provisional 
release does not mean that the protections discussed in the previous section arising from 
Article 59(2) do not apply; those safeguards must be followed whether it is a provisional 
arrest or a normal one. But in provisional arrest situations there is an additional 
requirement. When a request for provisional arrest and detention is transmitted to a State 
in accordance with Article 92, the formal request, as required by Article 89, must follow 
within 60 days of the arrest. The time limit of 60 days is important. Rule 188 ICC RPE 
sets the limit, and Article 92(3) provides for the release of the arrested person if the 
request for surrender is not received within that time limit. Should the time limit pass 
without a request being made, the suspect is no longer lawfully detained. These 
provisions are significant in safeguarding elements of the right to liberty, in particular the 
right to be brought promptly before a judge and the right to trial within a reasonable 
time.69 The time limit requirement prevents a person from remaining stuck in limbo, 
unable to be released on the one hand, but unable to go ahead with the trial on the other.  
 
The ICC’s obligation in cases of provisional arrest and detention are fairly 
straightforward. The Court has an obligation to transmit the formal request for arrest and 
surrender within the time limit of 60 days, or otherwise arrange for the release of the 
suspect. The obligations on the arresting State are also straightforward. Before the expiry 
of the 60-day time limit, the arresting State is detaining the arrested person on behalf of 
the Court, and there is a legal basis for the detention in Article 92 Rome Statute. Once the 

                                                
64 These are set out in Article 91 Rome Statute. 
65 ICC-01/05-01/08-28 Situation in the Central African Republic (Prosecutor's Application for Request 

for Provisional Arrest under Article 92) 23 May 2008 (Pre-Trial Chamber III), §§5 and 6. 
66 ICC-01/05-01/08-3 The Prosecutor v Jean-Pierre Bemba Gombo (Demande d'arrestation provisoire 

de M. Jean-Peirre Bemba Gombo addressee au Royaume de Belgique) 23 May 2008 (Pre-Trial 
Chamber II).  

67 Rules 40 and 40bis Statutes of the ICTY and ICTR. 
68 Article 58(5) Rome Statute stipulates that provisional arrest or arrest and surrender may be requested 

on the basis of an arrest warrant.  
69 Article 9(3) ICCPR. 
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60-day period expires, so does the legal basis for the detention. In such a case, the State 
must release the individual or be found to be in violation of Article 55(1)(d) Rome Statute 
and international human rights law, both of which oblige States not to subject persons to 
arbitrary detention. 
 

3.3.5. Problems in Human Rights Protection 
 
Arrest and surrender proceedings are perhaps one of the most complicated stages 
addressed in this study, and certainly the most complicated factual stage involving 
accused. That being said, it is also the stage that, once the various obligations are set out 
and understood, poses the fewest problems for human rights protection. In terms of 
structural problems, there is no issue here, as there is no lack of duty bearers for the 
entirety of the right to liberty. In terms of implementation problems, these are associated 
with situations in which more than one actor has an obligation to act, and each actor can 
argue that it is the other that must protect the right. For arrest and surrender proceedings, 
the actors will find it difficult to pass the buck in this way.  
 
The division of labour between the ICC and the arresting State is clear. On the one hand, 
the State that carries out the arrest is responsible for providing the relevant protections, 
and the judicial authority of that State is responsible for checking whether these 
protections have been provided. If they have not, the ICC should be informed of this at 
the time of surrender. As arrests invariably take place on the territory of the arresting 
State by the authorities of that State, it is hard to argue that another actor must be in 
charge of protecting the accused’s right to liberty. On the other hand, the ICC monitors 
the actions of the State to check whether the rights of the accused are being respected. 
Where it finds deficiencies in protection, the ICC must apply pressure on the arresting 
State where the accused is still in the State’s custody, and/or provide a remedy for any 
violations once the individual is transferred to ICC custody. As the ICC is the forum in 
which the criminal trial will take place, it cannot be assumed that any other actor will 
fulfil this role.  
 
The main challenge presented by the arrest and surrender stage does not arise from 
structural or implementation problems linked to the sharedness of the situation, but rather 
from the complexity of the obligations. The solution to this lies in raising awareness 
among State Parties, and in promoting consistency in how the ICC approaches the 
obligations of this factual stage.  
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3.3.6. Concluding Observations 
 
At the arrest stage, the ICC is particularly reliant on the assistance of States. Securing a 
suspect’s arrest has been called the Court’s ‘Achilles’ heel’,70 because its reliance on 
reluctant States is the principal reason why indictees such as Al-Bashir have not yet been 
tried. Such problems, while important, are entirely political, and so are not the focus of 
this study. Instead, this section has examined the distribution of obligations between the 
ICC and an arresting State when it comes to protecting a suspect’s right to liberty. The 
arrest and surrender stage of proceedings at the ICC is right at the fault line between the 
national justice system and the functions of the Court.71 The resulting regime is one that is 
complex, and whose content is very much open to interpretation at multiple stages.  
 
The shared nature of the arrest regime may be complicated, but the result of this 
complexity is that the sharedness of the situation in fact produces few to any 
implementation problems. As long as States and the Court are informed as to the content 
of their obligations, and the approach of the different actors to these obligations is 
uniform, the sharedness of the arrest stage of ICC proceedings need not produce any 
distinct problems for human rights protection. This positive conclusion is rather unique 
among the stages of proceedings examined in this study, and as the next section of this 
Chapter will show, is certainly not the case once the arrested person arrives at the Court 
and requests interim release.  
 

3.4. Interim Release Prior to and During an ICC Trial 
 

3.4.1. Introduction 
 
Once a suspect is arrested by a State Party and surrendered to the ICC, the individual 
faces a long period of detention before the proceedings against him/her are concluded. 
Detention prior to and during the trial often extends to years in international criminal 
trials. This tendency has continued in the cases thus far brought to a conclusion at the 
ICC. From the time they were surrendered to the Court until the end of their trial, 
Lubanga was detained for 8 years, Katanga for seven years, and Ngudjolo for four years. 
Appeal proceedings are ongoing in Bemba’s case, but from his surrender until his 
conviction at first instance he was detained for approximately 8 years. For those 
convicted, the time spent in detention before and during the trial is deducted from their 
sentence as time served; for Ngudjolo, who was acquitted, there is no compensation 
mechanism.72  
                                                

70 Nick Donovan, 'The Enforcement of International Criminal Court' Aegis (2009), 9. 
71 “Article 59” in Schabas (supra note 9). 
72 Article 85 of the Rome Statute allows for compensation, but only in cases of unlawful arrest or 

detention, or miscarriage of justice, and not simply because there was an acquittal. The claim made by 
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These extended periods of time in detention prior to conviction seriously compromise the 
right to liberty. As such, the analysis of this factual stage will focus on this right, and in 
particular, on protecting the right through interim release. The right to liberty demands 
that pre-trial detention be the exception and not the norm. This is prominent in the ICCPR 
and has been succinctly put by the Human Rights Committee: “pre-trial detention should 
be an exception and as short as possible”.73 The importance of interim release stems from 
its connection to the presumption of innocence, and the idea that incarceration prior to 
conviction must be justified by strong reasons.74  
 
Interim release can be granted at the ICC during two separate stages: while the suspect 
remains detained in the custodial State, and once the suspect reaches the detention centre 
of the ICC. Interim release in the custodial State is governed by Article 59(3). The 
domestic court must decide whether ‘given the gravity of the alleged crimes, there are 
urgent and exceptional circumstances to justify interim release’. The Pre-Trial Chamber 
of the ICC will make recommendations about interim release,75 and the domestic court 
must take them into account. Nevertheless, the final decision remains with the domestic 
court. The minimal role played by the ICC, and the fact that a person granted interim 
release would remain in the custodial State, means that this type of interim release does 
not have a shared dimension; the State handles it on its own.  
 
Once the suspect is surrendered to the custody of the ICC in The Hague however, interim 
release takes on a distinctly shared character. Simply put, if a suspect is to be released 
from custody pending trial, they must have somewhere to reside. The ICC itself cannot 
offer this, as it has no territory of its own. Granting interim release where warranted is an 
important ICC function, but it is a function which requires the assistance of States. The 
following sections will discuss the obligations of the two actors involved – the ICC and 
State Parties – with regards to interim release. This will shed light on whether the 
protection of the right to liberty, at this stage of ICC proceedings, is adequately protected. 
The host State is involved only in its capacity as a State Party, and as will be explained, 
does not derive any particular role from being the ICC host State.  
 

                                                                                                                                                  
Ngudjolo pursuant to this article after his acquittal was rejected on the basis that he did not suffer a 
miscarriage of justice – ICC-01/04-02/12-301-tENG The Prosecutor v Mathieu Ngudjolo Chui 
(Decision on the “Requête en indemnisation en application des dispositions de l’article 85(1) et (3) du 
Statut de Rome”) 16 December 2015 (Trial Chamber II).  

73 Article 9(3) ICCPR, and Compilation of General Comments and General Recommendations adopted 
by Human Rights Treaty Bodies, UN Doc. HRI/GEN/Rev.6, 12 May 2003, p. 130. For more see 
Clemens A. Muller, 'Law of Interim Release in the Jurisprudence of the International Criminal 
Tribunals, The' (2008) 8 International Criminal Law Review 589, 593-4. 

74 Khan (supra note 28), 1474. 
75 Article 59(5) and (6). 
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3.4.2. Obligations of the ICC 
 
The obligations of the ICC with respect to protecting the right to liberty through interim 
release are found in Article 60 Rome Statute. Paragraph 1 of this provision obliges the 
ICC to satisfy itself that the suspect has been informed of his or her right to apply for 
interim release pending trial. If the suspect choses to exercise this right, the ICC is 
obliged to hear the application and render a decision. There are three types of situation in 
which the ICC would be bound to grant an application for interim release. These are 
listed in paragraphs 2-4 of Article 60.76 
 
The first situation in which the ICC would be obliged to grant interim release is where the 
requirements for the issuance of an arrest warrant are no longer met. Article 60(2) 
provides as follows: 

A person subject to a warrant of arrest may apply for interim release pending 
trial. If the Pre-Trial Chamber is satisfied that the conditions set for the in Article 
58, paragraph 1 are met, the person shall continue to be detained. If it is not so 
satisfied, the Pre-Trial Chamber shall release the person, with or without 
conditions 

 Article 58(1) lists the requirements for the issuance of an arrest warrant, which are:  

- There are reasonable grounds to believe that the person has committed a crime 
within the jurisdiction of the Court (Article 58(1)(a)); and 

- The arrest of the person appears necessary (Article 58(1)(b)): 
- To ensure the person’s appearance at trial,  
- To ensure that the person does not obstruct or endanger the investigation 

or the court proceedings, or  
- Where applicable, to prevent the person from continuing with the 

commission of that crime or a related crime which is within the 
jurisdiction of the Court and which arises out of the same circumstances. 

The way that Articles 60(2) and 58(1) are structured means that if any of the requirements 
of the latter provision are met, then the detention is justified and interim release will be 
denied. This is supported by ICC decisions.77 Only if, at the time of the application, none 
of the factors under Article 58(1)(b) are satisfied, must interim release be granted. From 
the compulsory language in Article 60(2), and from elaboration in ICC decisions, it is 
clear that the Chamber has no discretion in whether or not to grant release if the 

                                                
76 This section will not go into detail regarding what substantive criteria a Chamber must look at when 

making an interim release decision on the facts. Such an inquiry would not contribute to answering 
the research question of this study, as the shared dimension is not relevant. For a comprehensive study 
of these issues, see Krit Zeegers, International Criminal Tribunals and Human Rights Law: 
Adherence and Contextualisation (Academisch Proefscrift, 2015) from 246 onwards. 

77 Zeegers (supra note 76), 247, footnote 291. 
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conditions are met.78 Furthermore, the Chamber must review its decision every 120 days.79  

 
Article 60(4) contains the second situation in which interim release may be granted: 
where the suspect has been detained for an unreasonable time due to an inexcusable delay 
on the part of the Prosecutor. The purpose of this provision is to allow the Chamber to 
weigh respect for the rights of the suspect, in particular the right to liberty, against the 
public interest,80 and is said to be in line with the ICCPR, ECHR, and ACHR requirement 
of being tried within a reasonable time.81 Case law confirms that release on this basis can 
be permitted even if the detention is justified under Article 60(2),82 although this 
provision lacks the compulsory nature of Article 60(2), as it only obliges the ICC to 
consider releasing the accused, leaving the discretion with the judges.  
 
The wording of the Article 60(4) does not elaborate on what can be considered an 
‘unreasonable time’ or an ‘inexcusable delay’. The only guidance from practice is that the 
determination must be made based on the circumstances of the individual case, and not in 
the abstract.83 Single Judge Jorda in Lubanga held that in examining the circumstances of 
a case, the case’s complexity will be particularly important, determined in part by the 
amount of evidence and where the evidence is located.84 Given that international criminal 
trials are nearly always complex by their very nature, one might assume that the period 
would need to be long indeed for a determination of unreasonableness to be made. 
Indeed, one commentator notes that ‘in reviewing the overall period of detention, the 
complexity of the cases has mostly been considered an almost absolute justification for 

                                                
78 ICC-01/05-01/08-475 The Prosecutor v Jean-Pierre Bemba Gombo (Decision on the Interim Release 

of Jean-Pierre Bemba Gombo and Convening Hearings with the Kingdom of Belgium, the Republic 
of Portugal, the Republic of France, the Federal Republic of Germany, the Italian Republic, and the 
Republic of South Africa) 14 August 2009 (Pre-Trial Chamber II), §77; ICC-01/05-01/08-631-Red 
The Prosecutor v Bemba Gombo (Judgment on the appeal of the Prosecutor against Pre-Trial 
Chamber II's "Decision on the Interim Release of Jean-Pierre Bemba Gombo and Convening Hearings 
with the Kingdom of Belgium, the Republic of Portugal, the Republic of France, the Federal Republic 
of Germany, the Italian Republic and the Republic of South Africa) 2 December 2009 (Appeals 
Chamber), §105; The Prosecutor v Thomas Lubanga Dyilo, Judgment on the appeal of Mr. Thomas 
Lubanga Dyilo against the decision of Pre-Trial Chamber I entitled "Décision sur la demande de mise 
en liberté provisoire de Thomas Lubanga Dyilo"  (ICC-01/04-01/06-824) 13 February 2007 (Appeals 
Chamber), §134. For more decisions, see Zeegers (supra note 76), 247. 

79 Article 60(3) Rome Statute and Rule 118(2) ICC RPE. 
80 ICC-01/04-01/06-924 The Prosecutor v Thomas Lubanga Dyilo (Second Review of the "Decision on 

the Application for Interim Release of Thomas Lubanga Dyilo") 11 June 2007 (Pre-Trial Chamber I),  
7.  

81 Lubanga (supra note 45). 
82 Lubanga (supra note 78), §4. 
83 ICC-01/04-01/06-586-tEN The Prosecutor v Thomas Lubanga Dyilo (Decision on the Application for 

the interim release of Thomas Lubanga Dyilo) 18 October 2006 (Pre-Trial Chamber I), 7; Lubanga 
(supra note 78), §122. 

84 Ibid, 7. 
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the length of pre-trial proceedings’.85 While one year was not enough to qualify as an 
unreasonable delay in the Bemba case,86 it is important to note that there is not a bright-
line rule on what is and is not reasonable. 
 
Article 60(4) is limited in its applicability because the inexcusable delay must be 
attributable to the ICC prosecutor. In a 2014 decision, Pre-Trial Chamber II tried to side-
line this requirement, and used Article 60(4) to release four of the defendants charged 
with administration of justice offences in relation to the Bemba case (hereafter Bemba 
witness interference case).87 Finding that the defendants would otherwise be detained for 
an unreasonable period, Single Judge Tarfusser held that Article 60(4) enshrined the 
paramount concern that pre-trial detention not be unreasonable, regardless of whether the 
delay is due to the Prosecutor,88 and ordered their release. The Appeals Chamber 
overturned this decision, determining that the wording of Article 60(4) was unequivocal, 
and that prosecutorial fault was required.89 Article 60(4) has been criticised on the basis 
that a person detained for an unreasonable period will care little which actor is at fault.90 
Acting on this notion, there is now a third, judge made, ground for granting interim 
release.  
 
Article 60(3) imposes an obligation on the ICC to review its decision on interim release 
periodically (the 120-day rule is set out in the RPE). From a simple reading therefore, it 
does not appear to provide an additional ground for interim release. However, in a 
decision taken in May 2015, the Appeals Chamber gave it a much more substantial role. 
Interpreting Article 60(3) pursuant to Article 21(3), it was held to be the ‘proper legal 
avenue to protect the right to liberty of a person, as well as the right to be tried within a 
reasonable period of time’.91 According to the decision, the length of time an accused has 
spent in detention is one of the factors that needs to be considered when conducting the 
periodic review required by Article 60(3). A balance must struck between the risks under 

                                                
85 Zeegers (supra note 76), 269. 
86 Bemba 14th August 2009 (supra note 78), §28. 
87 ICC-01/05-01/13-703 Situation in the Central African Republic in the case of the Prosecutor v Jean-

Pierre Bemba Gombo, Aimé Kilolo Musamba, Jean-Jaques Mangenda Kabongo, Fidèle Babala 
Wandu and Narcisse Arido (Decision ordering the release of Aimé Kilolo Musamba, Jean-Jaques 
Mangenda Kabongo, Fidèle Babala Wandu and Narcisse Arido) 21 October 2014 (Pre-Trial Chamber 
II).  

88 Ibid, 5. 
89ICC-01/05-01/13-969 The Prosecutor v Jean-Pierre Bemba Gombo, Aimé Kilolo Musamba, Jean-

Jaques Mangenda Kabongo, Fidèle Babala Wandu and Narcisse Arido (Judgment on the appeals 
against Pre-Trial Chamber II’s decisions regarding interim release in relation to Aimé Kilolo 
Musamba, Jean-Jacques Mangenda, Fidèle Babala Wandu, and Narcisse Arido and order for 
reclassification) 29 May 2015 (Appeals Chamber), §42. 

90 Khan (supra note 28), 1482. 
91 Bemba 29 May 2015 (supra note 89), §43. The way in which the Appeals Chamber used Article 21(3) 

in this decision does not entirely accord with the author’s position in this study, set out in Chapter 2.  
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Article 58(1)(b) and the duration of the detention, taking into account what caused the 
delay in proceedings and the circumstances of the case as a whole.92 If on balance the 
period of detention has become unreasonable, interim release must be ordered.  
 
Whenever interim release is granted, regardless under which part of Article 60, the 
Chamber can choose to impose conditions. This is clearly indicated by the wording of 
paragraphs 2 and 4, and may be assumed in the case of paragraph 3, since there is no 
reason for interim release under the latter to be treated differently.93 The types of 
conditions that can be imposed are found in Rule 119 RPE, and include travel restrictions 
and restrictions on contact with victims and witnesses.  
 
An overarching question that affects interim release in general is whether the ICC is 
obliged to secure the cooperation of a State before a person can be released. It seems that 
the answer is yes. This means that the ICC must identify the State where the accused will 
be hosted while on interim release, and secure the consent of that State to act as host. This 
conclusion is not apparent from the Rome Statute protection framework, which contains 
only one provision on this issue. Regulation 51 of the Regulations of the Court provides 
that: ‘For the purposes of a decision on interim release, the Pre-Trial Chamber shall seek 
observations from the host State and from the State to which the person seeks to be 
released’. Seeking observations is not the same thing as securing cooperation in a 
particular case. But there is support for the proposed interpretation of the ICC’s 
obligations in the case law of the ICC.   
 
In a decision that refused interim release to Bemba, the Appeals Chamber stated that the 
ICC is 

dependent on State cooperation in relation to accepting a person who has been 
conditionally released as well as ensuring that the conditions imposed by the Court 
are enforced. Without such cooperation, any decision of the Court granting 
conditional release would be ineffective.94  

On the basis of this reasoning, the Chamber held that an order to grant conditional interim 
release cannot be made unless a State is identified that is willing to host the accused and 
enforce any conditions attached to the release.95 This overturned a Pre-Trial Chamber 
decision which had granted interim release to Bemba, but had left the determination of 
conditions and the identification of the host State to a future hearing.96 Instead, the 

                                                
92 Bemba 29 May 2015 (supra note 89), §45. 
93 Such was the finding of the Appeals Chamber in Bemba 29 May 2015 (supra note 89), §48. 
94 Bemba 2 December 2009 (supra note 78), §107. 
95 Bemba 2 December 2009 (supra note 78), §106. 
96 Bemba 14th August 2009 (supra note 78), 35-7. The Appeal Chamber not only dismissed the approach 

of the Pre-Trial Chamber as to identifying the host State and setting conditions, but also disagreed 
with the decision to grant interim release at all.  



-66- 
 

Appeals Chamber determined that the decision to release and the imposition of conditions 
are to be taken in one unseverable decision.97  
 
One can appreciate the logic that the Appeals Chamber was following: if interim release 
is only possible if conditions are imposed, then before the release is granted a State must 
be identified that is willing and able to enforce those conditions. However, the author 
proposes that the same logic can be achieved without the Appeals Chamber’s degree of 
strictness. It should be possible to decide that interim release should be granted, and 
specify the conditions, and yet defer the decision on which State will host the accused 
until a later date. This would mean that whether or not release is granted is not dependent 
on State cooperation, but whether release is implemented is. While one might argue that 
this does not much improve the situation of an accused where cooperation is lacking, it 
does provide at least a declarative protection of the right to liberty. Better that the ICC 
declare that the accused is entitled to release, but have trouble implementing it, than to 
subjugate the right to liberty entirely to State cooperation by denying interim release 
where a host State cannot be found. There is no support for the Appeals Chamber’s 
position in the drafting history, Rome Statute protection framework, or other relevant 
interpretation materials. As such, the author argues that in line with Article 21(3), the 
interpretation and application of the law that best protects human rights is the one to be 
preferred. 
 
Article 60 allows for the possibility that an accused would be granted interim release 
without conditions attached. In this case, the argument of the Appeals Chamber would not 
apply. This is true in theory, but the author suggests that the situation will not arise in 
practice. It seems distinctly unlikely that an ICC accused, given their prominence and the 
gravity of the alleged crimes, would be released unconditionally. Even for accused 
charged with administration of justice offences, which are relatively minor compared to 
the core crimes, conditions have been attached for release.98 It has been the practice of the 
Court that, at the very least, accused must provide details of the address at which they 
will be residing while on interim release.99 This seemingly simple condition necessitates 
that the accused have made arrangements for where they will be released. In the Bemba 
witness interference case, the addresses were provided to the Court before the accused 
were released.100 In the case of Jean-Jacques Mangenda Kabongo, release was deferred 

                                                
97 Bemba 2 December 2009 (supra note 78), §105. 

98  ICC-01/05-01/13-1151 The Prosecutor v Jean-Pierre Bemba Gombo, Aimé Kilolo Musamba, Jean-
Jaques Mangenda Kabongo, Fidèle Babala Wandu and Narcisse Arido (Decision Regarding Interim 
Release) 17 august 2015 (Trial Chamber VII). 

99   Bemba 21 October 2014 (supra note 87), 6. 
100 Aimé Kilolo Musamba to Belgium, Jean-Jacques Mangenda Kabongo to the UK, Fidèle Babala 

Wandu to the DRC, and Narcisse Arido to France. Bemba 21 October 2014 (supra note 87), 5-6. 



-67- 
 

after the other three defendants were released because arrangements with the UK had not 
been finalised.101 
 
Before concluding the discussion on the ICC’s obligations, it is necessary to inquire 
whether the interpretation of Article 60 passes the Article 21(3) test. It can safely be said 
that Article 60(2), (3), and (4), provide comprehensive protection for the right to liberty, 
in the sense that they provide for interim release in the different situations in which it 
might be warranted. Where matters become problematic in terms of human rights 
protection is the requirement that the ICC identify and secure the cooperation of a host 
State before an order for interim release can be implemented. This has been criticised for 
going down the ‘wrong and dangerous’102 path of making the right to liberty dependent on 
‘practical arrangements’.103 Such views are justified given the reluctance ICC judges have 
noted on the part of States to host accused on interim release.104 However undesirable this 
state of affairs, it is attributable to the limitation on the ICC’s competence, and on the 
absence of corresponding obligations on States to host accused. As will be discussed in 
the following section, Article 21(3) does not require that States be obliged to undertake 
entirely new obligations to which they did not consent.  
 

3.4.3. Obligations of States Parties 
 
States are clearly indispensable for the implementation of the right to liberty through 
interim release. The question of great importance is therefore whether they are under an 
obligation to provide the assistance and cooperation required for interim release to be 
implemented. No relevant obligations are to be found beyond the Rome Statute protection 
framework, as human rights law does not require a State to take onto its territory and into 
its jurisdiction a person who would not otherwise be there. The present inquiry must 
therefore focus on the Rome Statute protection framework.  
 
There is no provision within this framework that deals explicitly with this point. If such 
an obligation exists, it would be the result of an interpretation of the cooperation 
obligations in Part 9 of the Statute. The Single Judge in Pre-Trial Chamber II in the 
                                                

101 ‘Aimé Kilolo Musamba, Narcisse Arido and Fidèle Babala Wandu released from ICC custody’ (ICC 
Press Release, 23 October 2014) <https://www.icc-
cpi.int/Pages/item.aspx?name=PR1054&ln=en&utm_source=CICC+Newsletters&utm_campaign=6f
5a4a7a3f-10_24_14_GlobalJustice_Weekly&utm_medium=email&utm_term=0_68df9c5182-
6f5a4a7a3f-408795633&ct=t(10_24_14_GlobalJustice_Weekly)> visited 12 June 2016. 

102 Gӧran Sluiter. Atrocity Crimes Litigation: Some Human Rights Concerns Occasioned by Selected 
2009 Case Law Atrocity Crimes Year-in-Review (2009) Conference.2009 248, 265. 

103 Sergey Golubok. Pre-Conviction Detention before the International Criminal Court: Compliance or 
Fragmentation.2010 295, 308. 

104 See for example, ICC-01/05-01/13-588 The Prosecutor v Jean-Pierre Bemba Gombo, Aimé Kilolo 
Musamba, Jean-Jaques Mangenda Kabongo, Fidèle Babala Wandu and Narcisse Arido (Decision on 
"Narcisse Arido's request for interim release") 24 July 2014 (Pre-Trial Chamber II), §27. 
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Bemba case made some ambiguous remarks on this question. After noting that the Court 
is dependent on State cooperation, she recalled the general obligation on State Parties to 
cooperate under Article 86 Rome Statute, and underlined that that provision applied to the 
whole Statute, including Article 60 on interim release.105 One commentator offers support 
for the Single Judge’s apparent position when making an argument on the meaning of the 
phrase ‘investigation and prosecution of crimes’. It is in relation to these activities that the 
general cooperation obligation in Article 86 obliges States to assist the Court. The 
commentator argues that ‘investigation and prosecution’ should be given a broad meaning 
that includes interim release, as this is related to prosecution.106  
 
The Appeals Chamber, when reviewing the Single Judge’s decision, did not endorse this 
position. Instead, the judges noted that granting interim release was dependent on 
identifying a ‘willing State’. Contrary to the comments of the Pre-Trial Chamber, this 
supports the idea that assistance must be provided voluntarily. Moreover, the language 
used by the Appeals Chamber when discussing possible host States is notable for terms 
such as ‘availability’, ‘willingness’, and ‘ability’,107 none of which have a compulsory 
character. A further indication of the voluntary nature of State assistance is a report by the 
ICC to the Assembly of State Parties, in which measures to encourage State assistance in 
interim release are clearly discussed under the heading of ‘Voluntary Agreements’.108 
Such reports are valuable as an additional source of practice, outside of judicial decisions, 
and illustrate how the ICC understands its obligations.  
 
The argument that the term ‘investigation and prosecution’ can be said to cover interim 
release has merit, especially in light of Article 21(3). However, the ICC is not empowered 
– even by Article 21(3) - to create obligations via cooperation requests for States to 
accept accused on interim release. This interpretation was not envisaged by the Rome 
Statute, and does not find support in practice, the drafting history, or the Rome Statute 
protection framework more broadly.  
 
 
 
 
 

                                                
105 Bemba 14th August 2009 (supra note 78), §§85 and 86. 
106 Sluiter (supra note 102), 266. 
107 ICC-01/05-01/08-1722 The Prosecutor v Jean-Pierre Bemba Gombo (Judgment on the appeal of Mr 

Jean-Pierre Bemba Gombo against the decision of Trial Chamber III of 2 September 2011 entitled 
"Decision on the 'Demande de mise en liberté de M. Jean-Pierre Bemba Gombo afin d'accomplir ses 
devoirs civiques en République Démocratique du Congo'") 9 September 2011 (Appeals Chamber), 
§38; Bemba 24 July 2014 (supra note 104), §27. 

108 Assembly of States Parties, 'Report of the Court on cooperation' (9 October 2013) Twelfth Session 
ICC-ASP/12/35, 5. 
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3.4.4. Obligations of the Host State 
 
The host State’s obligations at this factual stage are somewhat limited.109 Like State 
Parties, the Netherlands is under no obligation to host accused granted interim release 
while awaiting trial, either pursuant to a provision within the Rome Statute protection 
framework, or beyond it. The same arguments that apply to State Parties apply to the host 
State also. The only host State specific provision on this point is Article 47(1) of the 
Headquarters Agreement, which obliges the Netherlands to ‘facilitate the transfer of 
persons granted interim release into a State other than the host State’.   
 
The situation in which the host State will have a role to play is when an accused who is 
granted interim release returns to the Netherlands to stand trial. Pursuant to the 
Headquarters Agreement, Article 40(2) requires the Netherlands to ‘facilitate the re-entry 
into the host State of persons granted interim release and their short-term stay in the host 
State for any purpose related to proceedings before the Court’. The existence of this 
obligation is important, as it means that the accused’s right to liberty can continue to be 
respected during the trial as he or she does not have to return to custody in order to be 
present for the ICC proceedings. From the information available, the four accused granted 
interim release in the Bemba witness interference case do not seem to have been 
rearrested when they arrived at The Hague for their ICC trial. One must therefore assume 
that, for the duration of their trial, they resided at liberty somewhere on the territory of the 
Netherlands.110  
 

3.4.5. Problems in Human Rights Protection 
 
At this stage of proceedings, there is an ICC function that needs to be shared, namely the 
granting of interim release, but the ICC cannot carry out this function without the 
assistance of States. The State however, is under no legal obligation to provide this 
assistance. The result is a gap in protection: the actor with the obligation to protect the 
right to liberty lacks the capacity to do so, and the actor with the capacity to protect the 
right to liberty lacks the obligation to do so.  
 

                                                
109 It is also possible to have a discussion on possible host State obligations in relation to non-

refoulement at this factual stage, but this does not relate to the right to liberty. There might be non-
refoulement concerns if the State to which the accused was released would present a risk to their 
human rights. Such concerns can be considered in the same way as those relating to convicted 
individuals who are transferred to an enforcement State, which is addressed in Chapter 5. As such, no 
separate discussion is necessary here.   

110 The press release mentions that Bemba is in custody, but does not say that the four other defendants 
returned to custody after their return to The Hague – ‘Bemba, Kilolo et al. trial opens at International 
Criminal Court’ (ICC Press Release, 29 September 2015) <https://www.icc-
cpi.int//Pages/item.aspx?name=pr1155> visited 12 June 2016. 
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The structural problem at this factual stage will only be relevant where the accused who is 
to be granted interim release cannot return to a State that is obliged to take him or her, for 
example, the State of nationality or of permanent residence. In the Bemba witness 
interference case, the four accused were granted interim release to countries that they 
were either a national of, or for which they had a visa or residence permit.111 In future 
cases it is more than likely that interim release will be granted only on the condition that 
the accused does not return to their home country. This may be in an effort to prevent 
them from interfering with witnesses, of taking advantage of their network, or because 
they would not be safe. In these cases, it is necessary that a third State volunteer to host 
them. The potential problem with this arrangement is evident: how is the right to liberty 
to be adequately protected if no State agrees to host an accused on interim release? 
 
In acknowledgment of this problem, the ICC has taken a proactive approach.  Even 
though it was not foreseen by the Rome Statute protection framework, the ICC drafted a 
model agreement on interim release, to be signed by States willing to act as hosts.112 The 
agreement is designed to facilitate consultations between the ICC and States (in line with 
Regulation 51 of the Regulations of the Court), identify willing States, and streamline 
discussions on State cooperation.113 Such an agreement was concluded in 2014 between 
the ICC and Belgium, and the ICC is committed to concluding more with other States.114  
 
Such agreements are a step in the right direction, but on inspection, do not solve the 
structural problem facing interim release at the ICC. The content of the model agreement 
and the agreement with Belgium are confidential, but Pre-Trial Chamber II provided 
some crucial details about them in a decision concerning the interim release of one of the 
accused in the Bemba witness interference case. The Agreement is described by the 
Chamber as not providing for an unconditional availability and willingness on the part of 
Belgium to accept accused, and certainly not establishing an obligation on Belgium to do 
so.115 Instead, the agreement regulates the procedure by which consultations are to take 
place, leaving the ultimate decision on whether to accept a particular individual in a 
particular instance to the State concerned.116 
 
                                                

111 Bemba 21 October 2014 (supra note 87), 5-6. 
112 Supra note 108, §39. 
113 Anne-Aurore Bertrand and Natacha Schauder, 'Practical Cooperation Challenges Faced by the 

Registry of the International Criminal Court' in Olympia Bekou and Daley Birkett (eds), Cooperation 
and the International Criminal Court: Perspectives from Theory and Practice (Brill 2016) 152, 170. 

114 ‘Belgium and ICC sign agreement on interim release’ (ICC Press Release, 10 April 2014) 
<https://www.icc-cpi.int/Pages/item.aspx?name=pr993> visited 12 June 2016. 

115 ICC-01/05-01/13-612 The Prosecutor v Jean-Pierre Bemba Gombo, Aimé Kilolo Musamba, Jean-
Jaques Mangenda Kabongo, Fidèle Babala Wandu and Narcisse Arido (Decision on the first review 
of Jean-Jacques Mangenda Kabongo’s detention pursuant to article 60(3) of the Statute) 5 August 
2014 (Pre-Trial Chamber II), §32. 

116 Supra note 114. 
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In light of this, there are clearly weaknesses in the way that the ICC currently deals with 
the structural problem facing interim release. This casts serious doubts on the adequacy of 
human rights protection at this shared stage of ICC proceedings.  
 

3.4.6. Concluding Observations 
 
Extended periods of pre-trial detention appear to be the norm in international criminal 
justice. While in many cases detention is justified because of flight risk, potential 
interference with the investigation, and so on, careful consideration must be given in each 
instance as to whether the accused qualifies for interim release. The mechanism of 
interim release is an important safeguard for the right to liberty of accused, and is 
included in the Rome Statute protection framework in Article 60 of the Statute.  
 
Granting interim release where merited is an important function of the ICC. However, the 
institutional nature of the ICC, in particular its lack of territory on which accused on 
interim release could live, means that it is a function that the Court cannot carry out 
alone. A successful interim release system at the ICC is therefore inherently shared 
between the Court and States. Unfortunately, the Rome Statute protection system does 
not oblige States to play a part in interim release. This state of affairs results in a 
structural problem for interim release, in that the right to liberty of accused is left 
vulnerable to the willingness of States. Agreements on interim release between the ICC 
and States are a first step in remedying the protection gap, but in their current formulation 
do not properly address the problem.  
 

3.5. Conclusion 
 
Sharedness is present in ICC proceedings from the very beginning. It is impossible to 
arrive at the trial stage without first having situations in which the ICC must cooperate 
with States to carry out its functions. This means that from the outset, the protection of 
human rights in ICC proceedings is shared.  
 
To assess whether human rights protection is adequate, it must first be understood how 
human rights are protected in shared situations. To that end, this Chapter examined the 
obligations of the ICC and States at three different stages: investigation, arrest and 
surrender, and interim release. At the investigation stage, the fair trial rights of suspects 
undergoing interrogation are protected by the existence of obligations on both the ICC 
and the investigation State. Depending on which actor is leading the interrogation, the 
necessary safeguards are provided by either one actor or the other. Herein lies the 
potential problem in the implementation of fair trial protections: there is currently no 
mechanism to determine which actor is the one leading the interrogation. This can create 
situations where neither actor protects the right.  
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At the arrest stage, ascertaining the obligations of the actors was more complicated than 
for the investigation stage. The written provisions are lacking the detail necessary to deal 
with the involvement of multiple actors in the arrest process. An in-depth analysis of the 
Rome Statute protection framework revealed that the primary responsibility for protecting 
the right to liberty of suspects during arrest is borne by the arresting State. The ICC has a 
monitoring role. While the obligations may be complex, once they are set out and 
understood, they leave little room for implementation problems that would compromise 
human rights protection. The sharedness of arrest and surrender proceedings should 
therefore present fewer challenges than the other stages in ICC proceedings examined in 
this thesis.  
 
In terms of the adequacy of human rights protection, the most problematic stage in this 
Chapter is interim release. The ICC’s obligations to protect the right to liberty through 
interim release are clear, but State Parties lack the obligation to assist the ICC in carrying 
the out. This creates a structural gap in protection, permitting the very real possibility that 
an accused who is entitled to release pending trial must remain detained. While progress 
has been made towards a solution, in particular with measures such as interim release 
agreements, there is still some way to go if human rights are to be adequately protected.  
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4. CHAPTER 4: Convicted and Acquitted 

 

4.1. Introduction 
 
The Presiding Judge finishes speaking, attendees leave the public gallery, and the Press 
write up their reports on the judgment. The trial of an ICC accused is concluded and the 
world’s attention shifts elsewhere. But the story of international justice does not end when 
the verdict is read; for both the communities affected by the violence, and the individual 
accused, the story continues. An important question remains: what happens now?  
 
There are, in essence, two possible outcomes to a criminal trial. Either the person is 
acquitted or the person is convicted.1 For either outcome, the prevailing concern of the 
former ICC accused will be their personal safety. For convicted persons, safety concerns 
may be associated with the conditions of detention in which they will serve their custodial 
sentence. For acquitted persons, safety concerns are linked to the place where they will be 
released and whether they will be exposed to a risk of harm there.  
 
Dealing with these concerns requires the cooperation of the ICC and States. When a 
person is convicted, they will serve their sentence not at the seat of the Court, but in a 
domestic prison facility in a State Party. When a person is acquitted they will be released, 
but the ICC cannot offer them a new home, and instead a State must be found willing to 
host them. This involvement of multiple actors in these stages of ICC proceedings makes 
them highly relevant for this study. As the discussion below will demonstrate, the 
sharedness that characterises these two stages is illustrative of the different forms that 
sharedness can take, and of the problems for human rights protection it can give rise to.  
 
The Chapter begins with convicted persons, and the shared role that the ICC, the State of 
enforcement, and the host State play in protecting the right to protection from inhuman 
treatment during the period of detention. After this the alternative scenario is considered, 
namely the sharedness that is seen for acquitted persons, and in particular acquitted person 
who cannot return to their home countries because of safety concerns. The chapter 
concludes with examining the position of persons who have been convicted but who have 
                                                

1 Within the category of acquitted are included those instances where charges were dropped or 
proceedings otherwise ended without a conviction. 
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completed their sentence and have been released. This last section will explain how, in 
fact, that stage in ICC proceedings is not shared in the way that might be assumed.  
 

4.2. The Position of Persons Convicted by the ICC: 
Treatment in the Enforcement State 

 
4.2.1. Introduction 

 
With a guilty verdict pronounced, appeals exhausted, and sentence handed down, the 
punishment in the name of the international community can begin. The most common 
form that this punishment takes is a custodial sentence. The period of imprisonment can 
be up to 30 years, or a life sentence in very extreme cases.2 Enforcing these sentences has 
been described as the backbone of the international criminal justice system.3  
 
The ICC does have its own detention centre, but this is designed to hold accused during 
the trial and on a temporary basis thereafter. Instead, the predominant feature of the 
enforcement of sentences at the international level is that it is done in domestic prison 
facilities provided by States, and not at the ICC itself. So once a conviction is finalised, 
the individual will be sent to a State Party of the Court, and serve his or her sentence in 
that State (hereafter the ‘enforcement State’). The enforcement State carries out the day-
to-day aspects of the sentence, while the ICC, as the actor that handed down the guilty 
verdict and custodial sentence, maintains a supervisory role.  
 
There are a number of reasons why the drafters of the Rome Statute chose this approach to 
enforcement. One is that, by delegating enforcement to States, the drafters could avoid 
developing ICC prison rules;4 another is that this way the costs of enforcement lie with the 
State.5 As the title suggests, the focus of this chapter section is on the period of time that 
the convicted person spends in a domestic prison, and not the time spent at the ICC 
detention facility. While the current practice of the ICC seems to be to host convicted 

                                                
2  Article 77 Rome Statute. 
3  Claus Kreß and Göran Sluiter, 'Enforcement' in Antonio Cassese, Paola Gaeta and John R. W. D. Jones 

(eds), The Rome Statute of the International Criminal Court (2002b) 1751, 1752. 
4  ‘Article 106’ in  William Schabas, The International Criminal Court: a commentary on the Rome 

Statute (Oxford University Press 2010), 1082. 
5  Rule 208 ICC RPE. The cost aspect is important: numbers may seem small at present, but the ICTY in 

its 20 years convicted 80 individuals with at least some more to come before the Tribunal closes 
(ICTY website, <www.icty.org/en/cases/key-figures-cases> visited 22 April 2016). With housing one 
person in the ICC detention centre costing hundreds of euros a week, the financing would soon 
become untenable. 
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persons for an extended period after their conviction,6 the applicable legal regime in such 
cases has been dealt with extensively elsewhere.7  
 
The ICC host State, the Netherlands, is also at times involved in this shared situation. By 
virtue of being tasked with transporting convicted persons between the ICC and the 
enforcement State, the Netherlands becomes inextricably involved in that person’s 
situation. It is the obligations of these three actors - the ICC, the enforcement State, and 
the host State - that are discussed in the following section, with a focus on the obligations 
pertaining to the protection from torture and inhuman and degrading treatment and 
punishment (hereinafter termed ‘inhuman treatment’). Through understanding the 
obligations of these actors, it can be understood how the right is protected.  
 
Faced with a long stretch in detention, the prisoner’s main concern will be the treatment 
they receive during that period. The right to protection from inhuman treatment 
encompasses a number of concerns: is the prison overcrowded? Is there sufficient food 
and water, good hygiene, and access to medical treatment? Is corporal punishment used? 
The right corresponds to both negative and positive obligations on the part of the State. 
The principal negative obligation is to refrain from conduct amounting to inhuman 
treatment; among the positive obligations is the duty to protect an individual from 
inhuman treatment at the hands of third parties. Indeed, this positive obligation applies 
regardless of whether the person is detained or at liberty.8 
 
Another obligation that the right gives rise to is to ensure that an individual is not removed 
to a State where he or she would be at risk of inhuman treatment in the first place.9 The 

                                                
6  Following his conviction for war crimes and crimes against humanity, Germain Katanga was sentenced 

to 12 years imprisonment in May 2014. Thomas Lubanga, convicted of war crimes, had his sentence of 
14 years confirmed by the Appeals Chamber in December 2014. And yet, it was not until December 
2015 that the ICC designated the DRC as the enforcement State for both individuals, and transferred 
them there that same month (ICC website, <www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/pr1181.aspx> visited 22 April 
2016). In the interim, both spent an extended period of time in ICC detention, present on Dutch 
territory.  

7 Denis Abels, Prisoners of the International Community: the Legal Position of Persons Detained at 
International Criminal Tribunals (T.M.C. Asser Press 2012).  

8 Jean-François Akandji-Kombe, 'Positive Obligations under the European Convention on Human Rights: 
A Guide to the Implementation of the European Convention on Human Rights' (2007) Human Rights 
Handbooks, No. 7,  28-29. 

9  The circumstances that give rise to a claim to protection from removal under human rights law will 
often qualify the individual for protection from refoulement under Article 33 of the Convention 
Relating to the Status of Refugees 1951 (Refugee Convention). That provision prevents the removal of 
an individual to a State where their ‘life or freedom would be threatened’. However, for present 
purposes, human rights law provides protection from these same risks, and so separate consideration of 
protection from removal under Article 33 of the Refugee Convention has not been necessary. 
Furthermore, Article 33 requires that the harm facing the individual be linked to his or her membership 
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prohibition on removal10 aspect of the right is well established in the case law of 
international human rights bodies, including the ECtHR11 and the Human Rights 
Committee,12 and codified in Article 3 of the Convention Against Torture.13 The 
obligation has positive and negative aspects. In order to be protected from removal, the 
individual must have access to a procedure in which to make a claim for protection. This 
corresponds to a positive obligation on the State to install a proper mechanism for hearing 
claims for protection from removal, and allow individuals within the State’s jurisdiction 
access to this mechanism. Where the claim is found to have merit, the individual is 
entitled to remain in the State and not be removed. This corresponds to a negative 
obligation on the State to refrain from removing the individual.14 
 
The Rome Statute provisions establishing the system for the enforcement of sentences was 
one of the most delicately drafted in Part 10 of the Statute.15 It seeks to balance the reality 
that sentences will be administered in a State, with the Court’s overall responsibility for 
sentence enforcement;16 balance States’ desire for autonomy with the need to ensure 
uniform human rights protection.17 As is often the case with systems that are the product 
of careful compromise, the regime is at times specific and at times vague. Understanding 
how the right against inhuman treatment is protected through the obligations of the three 
                                                                                                                                                   

of a racial, religious, national, or social or political group; human rights law requires no such 
connection.  

10 In literature and case law, the term ‘non-refoulement’ is often used in reference to both Article 33 of 
the Refugee Convention and the prohibition on removal under human rights law. So as to avoid 
confusion, the term non-refoulement has been avoided in this thesis. Instead, and in order to indicate 
that the focus of the analysis is on human rights law, the terms used include ‘protection from removal’ 
and ‘protection in the State’. Instead of terms such as ‘asylum application’, the thesis refers to 
‘applications for protection’.  

11 One of the first instances of this was the Soering (Application no. 14038/88 Case of Soering v. The 
United Kingdom (Judgment) 07 July 1989) case before the ECtHR, in which the UK was prevented 
from sending an individual to the United States, as to do so would violate Article 3 ECHR by exposing 
him to a real risk of inhuman treatment. Other ECHR provisions have since been interpreted as 
containing similar prohibitions, including Article 2 and Article 6 ECHR (See generally  Maarten den 
Heijer, 'Whose Rights and Which Rights? The Continuing Story of Non-Refoulement under the 
European Convention on Human Rights' (2008) 10 3 European Journal of Migration & Law 277). 

12 CCPR/C/49/D/469/1991 Ng v Canada (Communication No. 469/1991) 7 January 1994, §16.2; General 
Comment 31 Human Rights Committee (Eightieth session) cl U.N. Doc. CCPR/C/21/Rev.1/Add.13, 
§12. 

13 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984 
14 For detail on the different negative and positive obligations of States, see  Kees Wouters, International 

Legal Standards for the Protection from Refoulement (Intersentia 2009), 317-331. 
15 Hirad Abtahi and Steven Arrigg Koh, 'Emerging Enforcement Practice of the International Criminal 

Court, The' (2013) 45 Cornell International Law Journal 1, 12. 
16 Kimberley Prost, 'Chapter 14: Enforcement' in Roy Lee (ed), The International Criminal Court, 

Elements of Crimes and Rules of Procedure and Evidence (Transnational Publishers 2001), 673.  
17 Michael Stiel and Carl-Friedrich Stuckenberg, 'Article 106' (Case Matrix Network) 

<http://www.casematrixnetwork.org/cmn-knowledge-hub/icc-commentary-clicc/commentary-rome-
statute/commentary-rome-statute-part-10/> visited 22 September 2016, 1243. 



-77- 
 

relevant actors has involved some creative interpretation in order to flesh out the 
sometimes ambiguous provisions.  
  

4.2.2. Obligations of the ICC 
 
The ICC’s obligations can be divided into two categories. The first relates to the 
prohibition on removing a convicted person to a State where they will be subjected to 
inhuman treatment. These are discussed first in this section since they are logically prior. 
The second category of obligations relates to those applicable once a convicted person is 
already in a State of enforcement.  
 

Prohibition on Removal 
 
When a sentence of imprisonment is handed down, it is the task of the ICC to designate an 
enforcement State. Article 103 of the Rome Statute gives the ICC discretion in doing so, 
and the task is carried out by the Presidency of the Court.18 States that have expressed 
their willingness to enforce sentences are included on a list, and will generally conclude 
an ‘Enforcement of Sentences Agreement’ with the Court (Enforcement Agreement). 
From this group of States, the Presidency will designate an enforcement State in a 
particular case.19 It is then for the designated State to either accept or reject the 
designation (more on this below).  
 
Article 103(3) Rome Statute constitutes the key obligation on the ICC’s part that protects 
convicted persons from removal to a situation of risk. This provision sets out the factors 
that are to guide the Presidency’s discretion in designating an enforcement State. They 
include the convicted person’s nationality, the convicted person’s own preferences, and 
the principle of equitable distribution among States. Importantly, one of the factors 
guiding the Presidency’s discretion is the ‘application of widely accepted international 
treaty standards governing the treatment of prisoners’.20 This term, while somewhat broad 
and vague, will undoubtedly include treaty provisions that require States to protect 
individuals from inhuman treatment while in detention. Examples include Article 3 
ECHR, Article 7 ICCPR, and Article 5 ACHPR.  
 
Article 103 does not leave much space for interpretation, and its wording is aunmbiguous: 
it gives the ICC Presidency the discretion to choose an enforcement State, as long as, in 
exercising this discretion, the Presidency ‘take(s) account’ of certain considerations, 
including human rights. Despite being indicated by the wording of the Statute, such an 
application of the law would not, it is submitted, satisfy the Article 21(3) test. To 

                                                
18 Rule 199 RPE. 
19 Article 103(1) Rome Statute. 
20 Article 103(3)(b) Rome Statute. 



-78- 
 

safeguard the right to protection from removal to a situation of risk, it is necessary that 
there be legal constraints on the exercise of discretion, not just guidance. Otherwise the 
Presidency would be free to designate any State as long as it had ‘taken account’ of 
human rights, regardless of whether there is a real risk of inhuman treatment or not. The 
author therefore proposes that, in light of Article 21(3), Article 103 must be interpreted so 
as to create an obligation on the ICC to refrain from designating an enforcement State 
where the convicted person would face a real risk of inhuman treatment. A necessary 
corollary of this is that the ICC is also obliged not to transfer a convicted person to a State 
of this type, nor to ask another actor to do so on its behalf.  
 

Conditions of Imprisonment and Inhuman Treatment 
 
Once an appropriate enforcement State has been designated by the Presidency, and that 
State has agreed to enforce the sentence, then the convicted person can be transferred to 
the enforcement State’s custody. At this point, concern shifts away from protecting a 
convicted person from exposure to a risk of inhuman treatment, to protecting the person 
from conditions of imprisonment that would constitute inhuman treatment. As the 
individual is, by this point, no longer under the ICC’s physical control, the Court’s 
obligations relate to supervising the conduct of the enforcement State. 
 
That the ICC has a supervisory role when it comes to the enforcement of sentences is clear 
from Article 106: 

 
(1) The enforcement of a sentence of imprisonment shall be subject to the 

supervision of the Court and shall be consistent with widely accepted 
international treaty standards governing treatment of prisoners.  

(2) The conditions of imprisonment shall be governed by the law of the State of 
enforcement and shall be consistent with widely accepted international treaty 
standards governing treatment of prisoners; in no case shall such conditions 
be more or less favourable than those available to prisoners convicted of 
similar offences in the State of enforcement. 

 
However, what is not clear from the wording of the provision is the precise scope and 
nature of this supervisory role. In particular, two questions of importance are left 
unanswered: firstly, does the supervisory role require the ICC to monitor the conditions of 
imprisonment in a State of enforcement’s detention facilities; and secondly, if there is 
such an obligation and the Court identifies that the enforcement State is failing to uphold 
the proper standards of treatment, what can the Court do to address this?  
 
In terms of the first question, the very set up of Article 106 adds to the ambiguity. The 
ICC’s supervisory role is mentioned only in the first subparagraph, and not in the second, 
and it is the second that specifically mentions conditions of detention. If subparagraphs (1) 



-79- 
 

and (2) are read conjunctively, one could propose that the ICC is endowed with an 
overarching supervisory role, and the division in the article was done for the sake of 
readability. Alternatively, the two subparagraphs could be read disjunctively, in which 
case the ICC would have no supervisory role over the conditions of detention, which 
instead is left entirely to the enforcement State.  
 
It is submitted that a conjunctive reading of the provision is the more plausible 
interpretation. Article 106(1) links the supervisory role of the ICC with the ‘widely 
accepted international treaty standards governing treatment of prisoners’. As these treaty 
standards concern the treatment of prisoners, they are clearly linked to conditions of 
imprisonment. Therefore, even though the term ‘conditions of imprisonment’ is only used 
in Article 106(2), it must be envisaged that the Court will have some supervisory role. 
Support for this proposition is found in the opinions of academic commentators21 and 
developments at the Special Court for Sierra Leone. The Statute of that court, drafted two 
years after the Rome Conference, states that the conditions of imprisonment are governed 
by national law, but specifically makes them subject to the supervision of the Court.22  
 
Still further support stems from the broader context in which the Article 106 is located, 
namely other provisions of the Rome Statute protection framework. Both Rule 211 RPE 
and provisions in the Enforcement Agreements between States and the Court all provide 
the ICC with ways to collect information concerning sentence enforcement. According to 
Rule 211(a), the Presidency is obliged to make arrangements to ensure that a sentenced 
person’s right to communicate confidentially and freely with the Court, as provided in 
Article 106(3) Rome Statute, is respected. In this way, the convicted person can inform 
the Court of any problems. Rule 211(b) and (c) allow the Presidency to request 
information from the enforcement State (or other reliable sources) and to delegate a judge 
of the Court or member of ICC staff to meet with the sentenced person without the 
national authorities present. In all of the Enforcement Agreements concluded to date, 
States have agreed to permit regular inspections of their detention facilities by the Court, 
the International Committee of the Red Cross (ICRC), or the European Committee on the 

                                                
21 Stiel and Stuckenberg (supra note 17): ‘enforcement’ ‘must be understood to include not only the 

enforcement of the sentence as such but also the modalities of this enforcement, which is indicated by 
the reference to “standards governing the treatment of prisoners” in both paragraphs and further 
supported by Rule 211(1)(a)’, §1244; Kreß and Sluiter provide a number of reasons why the term 
‘enforcement’ in Article 106(1) should be read broadly, and thereby extend the supervisory power of 
the Court to conditions of imprisonment,  Claus Kreß and Göran Sluiter, 'Imprisonment' in Antonio 
Cassese, Paola Gaeta and John R. W. D. Jones (eds), The Rome Statute of the International Criminal 
Court (2002a) 1757, 1805. 

22 Article 22 of the Statute of the Special Court for Sierra Leone 2002. Furthermore, this is mirrored in 
Article 3(2) of the Agreement between the Government of the United Kingdom of Great Britain and 
Northern Ireland and the Special Court for Sierra Leone on the Enforcement of Sentences of the 
Special Court for Sierra Leone 2007.  
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Prevention of Torture and Inhuman and Degrading Treatment and Punishment.23 The 
existence of these inspection provisions strongly points towards an interpretation of 
Article 106 in which the ICC does supervise the conditions of enforcement, as otherwise 
information gathering would be without purpose.  
 
The question which necessarily follows on from this is what action, if any, is the ICC 
empowered to take if it finds that a State of enforcement is not upholding the necessary 
standards of treatment (as to what these standards of treatment are, this is discussed in the 
section below on the obligations of the enforcement State). This is the second question left 
open by the wording of Article 106.  
 
One course of action open to the Court is contained in Article 104 Rome Statute, and 
indeed the very existence of this article is further support for the interpretation of Article 
106 proposed above. In what has been termed the ‘ultimate’ exercise of supervision,24 
Article 104 permits the ICC to move a convicted person to a different enforcement State.  
While not a common practice, moving a prisoner to a different enforcement State is not 
unheard of in international criminal justice. After the ICTY convicted Kristić on genocide 
charges, he was transferred to the UK to serve his sentence. In 2010 he was attacked by 
three fellow inmates and severely injured.25 While the decisions on the situation remain 
confidential, it would seem that the UK was deemed unable to secure Kristić’s safety, 
resulting in his transfer back to The Hague. In 2014 the ICTY designated Poland as the 
enforcement State, where Kristić remains today.26 In another case dealing with the UK, 
Charles Taylor applied to be moved from an English prison to a detention facility in 
Rwanda. He cited threats to his safety, inhuman treatment resulting from his isolation, and 
his right to be closer to his family, who he claimed could not visit because of immigration 
constraints.  In this case the SCSL did not consider it necessary for him to be moved, and 
dismissed his arguments.27  
 
Limiting the ICC’s options to that contained in Article 104 would give the ICC an ‘all-or-
nothing’ supervisory approach: either it must do nothing, or it must move the individual 
elsewhere.28 The wording of Article 106 itself fails to provide any information on whether 
                                                

23 ICRC countries: Belgium (Article 7), Denmark (Article 7), Finland (Article 7), Mali (Article 4(1)(b) 
and Serbia (Article 7). ICC: Austria (Article 7). Torture Committee (Article 6): UK.  

24 Stiel and Stuckenberg (supra note 17), 1244. 
25 ‘Srebrenica Genocide Convict Sues Britain Over Attack’ (Denis Dzidic, Balkan Transitional Justice, 6 

November 2014) <http://www.balkaninsight.com/en/article/srebrenica-genocide-convict-sues-great-
britain> visited 25 September 2016. 

26‘Polish Jail Takes Bosnian War Criminal’ (news.com.au, 22 March 2014) 
<http://www.news.com.au/world/breaking-news/bosnian-war-criminal-to-polish-jail/story-e6frfkui-
1226861813456>  visited 25 September 2016. 

27 ‘Ex-Liberia President Charles Taylor to Stay in UK Prison’ (BBC News, 25 March 2015) 
<http://www.bbc.com/news/uk-32055482> visited 25 September 2016. 

28 Stiel and Stuckenberg (supra note 17), 1244. 
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the ICC has other options to address ill treatment by a State, in particular whether it can 
oblige an enforcement State to make changes in the conditions of detention. For an answer 
to this question it is necessary to look elsewhere to inform the interpretation, and relevant 
material can be found in the broader context of the provision, the drafting history, and in 
scholarly opinion.  
 
From the drafting history of Article 106, it becomes clear that a distinction was intended 
between the Presidency’s supervision of the enforcement of the sentence as such, and the 
obligation to supervise the modalities of enforcement.29 The term ‘enforcement of the 
sentence as such’ refers to the fact that the sentence is served, not the way in which it is 
served. It concerns issues such as early release and pardon, but not the conditions in the 
prison. The ICC’s supervision of these elements of enforcement is to be strict.30 For 
example, if a State breaches Article 110(1) Rome Statute by releasing a convicted person 
before the end of their sentence, the Presidency can make a finding that the enforcement 
State is in breach of its obligations. The State may be ordered to arrest the person and re-
imprison them. Given that issues of inhuman treatment are affected by the 
modalities/conditions of imprisonment, issues surrounding the enforcement of sentences 
as such need not be further discussed.31 
 
As to the Court’s supervisory powers over the conditions of imprisonment, the drafting 
history shows that a proposal to grant the ICC the power to decide on every day aspects of 
prison life was clearly rejected. As expressed in one academic commentary on the 
provision, ‘the genesis of Article 106 makes it crystal clear that the ICC should not be 
given the power to order the modification of a condition of imprisonment’.32 Based on 
this, the door is closed on an interpretation of Article 106 that would grant the ICC such 
intrusive powers.  
 
The same commentary also argues that this same ‘genesis’ of the article precludes the ICC 
even from making any formal findings on the compliance of the enforcement State with 
‘treaty standards governing the treatment of prisoners’.33 The author would disagree with 
this conclusion, and instead favour the view of a different commentary which argues that 
just because the Court cannot order a change in the conditions of detention does not mean 
that it could not make a finding on compliance.34 At the very least, the broader context of 
Article 106 shows that the ICC can indirectly make statements on conditions of detention 
by using the inspection regime established by the Enforcement Agreements. An example 
of how this works is Article 6(2) of the Enforcement Agreement between the United 

                                                
29 Kreß and Sluiter (supra note 21), 1805-6. 
30 Kreß and Sluiter (supra note 21), 1805-6. 
31 For more detail on enforcement as such, see Kreß and Sluiter (supra note 21). 
32 Kreß and Sluiter (supra note 21), 1805. 
33 Kreß and Sluiter (supra note 21), 1805-6. 
34 Stiel and Stuckenberg (supra note 17), 1244. 
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Kingdom and the ICC, which stipulates that the ICC and the UK should consult on the 
findings of the inspection committee, and that the UK should report any changes it has 
made pursuant to the committee’s suggestions. Where multiple interpretations are 
possible, Article 21(3) points to the interpretation that would best protect human rights. In 
this case, that would be to permit the ICC to make a finding on an enforcement State’s 
compliance with its obligations. Even though the Court cannot order a change, a public 
finding, or threat of a public finding, would encourage compliance.  
 
The supervisory options available to the ICC therefore range from the relatively ‘light’ 
approach of consulting with the enforcement State through the inspection and reporting 
procedures contained in the Enforcement Agreements, to the stronger approach of making 
a formal finding of non-compliance, to the ‘firm’ approach of moving a convicted person 
to another State.  
  
All that remains is the Article 21(3) test: is the interpretation and application of Article 
106 Rome Statute outlined in this section, in particular as to the contours of the ICC’s 
supervisory role, in accordance with internationally recognised human rights? The author 
proposes that one alteration is needed for this to be the case. The wording of the Statute is 
not unequivocally phrased in terms of an obligation for the ICC, but rather gives the ICC 
powers. If the supervision of conditions of enforcement were a discretionary matter, 
protection of the right to inhuman treatment would not be sufficiently strong. The ICC 
should therefore have an obligation to exercise these powers: an obligation to supervise 
and an obligation to take action when conditions of treatment fall below the required 
standard.  
 
The fact that the ICC is unable to order a change in the conditions of detention in an 
enforcement State does not mean that the interpretation fails to accord with Article 21(3). 
It may have ultimately provided greater protection to convicted persons if this had been 
the case, as the ICC could have obliged a State to improve conditions if standards were 
falling short, but Article 21(3) does not require this. The duty to interpret and apply the 
Rome Statute protection framework in accordance with human rights does not extend to 
imposing entirely new obligations on States to which they did not consent when signing 
the Statute. And an obligation to comply with orders to change conditions of enforcement 
would constitute an entirely new obligation. Article 106 was one of the most delicately 
drafted in Part 10 of the Statute, 35 with respective areas of competence being carefully 
carved out. The supervisory obligations that the ICC does have allow it to take a range of 
actions when confronted with a non-compliant enforcement State, and this together with 
the obligations binding on States detailed below, is enough to comply with Article 21(3). 
 
 

                                                
35 Abtahi and Koh (supra note 15), 12. 
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4.2.3. Obligation of States of Enforcement 
 
The obligations of a State of enforcement will only be relevant when a convicted person is 
located in a domestic prison facility. As such, this section will first explain how a State 
becomes an enforcement State, and after this will set out the State’s obligations to protect 
a convicted person from inhuman treatment.  
 
To be considered as a potential enforcement State, a State must first express its 
willingness to accept sentenced persons. This is a voluntary action on the part of the State, 
as nothing in the Rome Statute protection framework or elsewhere obliges a State to act as 
an enforcement State for the ICC. 36 Once a State expresses this willingness, it is included 
on a list of potential enforcement States kept by the Registrar.37 From this list, and taking 
into account the factors in Article 103(3) Rome Statute, the Presidency designates a State 
to be the enforcer of the sentence in a particular case.38 The designated State is then free to 
accept or refuse this designation;39 in case of a refusal the Presidency will designate 
another State.40 This has been called a system of double consent: consent to be included 
on the list of potential enforcement States, and consent to accept an individual in a 
particular instance.41  
 
When a State puts itself forward as a potential enforcement State, it is common practice 
for that State to conclude an Enforcement Agreement with the Court, with the aim of 
providing further detail and clarification on its duties and obligations.42 They are not a pre-
requisite to hosting a sentenced person, but are invariably entered into before an 
individual is accepted by a State.43 Enforcement agreements allow for enhanced 
flexibility, making States more likely to accept sentenced persons,44 albeit with the 
safeguard that the agreements must be consistent with the Rome Statute.45 Eight States 
have thus far signed enforcement agreements with the ICC, including Austria, Belgium, 

                                                
36 Kreß and Sluiter (supra note 21), 1787. 
37 Rule 200(1) RPE. The State is also free to withdraw from the list at any time, Rule 200(4) RPE. 
38 Article 103(1)(a). 
39 Article 103(1)(c). 
40 Rule 205 RPE. 
41 Róisín Mulgrew, 'The International Movement of Prisoners' (2011) 22 Criminal Law Forum 103, 127. 
42 Such agreements are provided for in Rule 200(5) RPE, and are entered into between the Presidency 

and the State as per Regulation 114 of the Regulations of the Court. 
43 In the case of the DRC acting as the enforcement State for Katanga and Lubanga, this was an ad hoc 

agreement (‘Thomas Lubanga Dyilo and Germain Katanga transferred to the DRC to serve their 
sentences’ (ICC Press Release, 19 December 2015) <https://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/pr1181.aspx> visited 25 
September 2016). 

44 Gerhard Stijards, 'Enforcement' in Otto Triffterer (ed), Commentary on the Rome Statute of the 
International Criminal Court (1999) 1159, 1166. 

45 Rule 200(5) RPE. 



-84- 
 

and Mali. The enforcement agreements signed so far by have been largely based on the 
model enforcement agreement, without significant departures.46  
 
Once the procedure of double consent is completed and the convicted person is accepted 
and imprisoned in an enforcement State facility, it is at this point that the State acquires 
obligations. Under the Rome Statute Protection framework, the State must ensure firstly 
that the convicted person is treated in accordance with ‘widely accepted international 
treaty standards governing treatment of prisoners’, and secondly that the convicted person 
not be treated any more or less favourably than other individuals convicted in that State of 
similar offences. These obligations are found in Article 106(2) Rome Statute: 

(2) The conditions of imprisonment shall be governed by the law of the State of 
enforcement and shall be consistent with widely accepted international treaty 
standards governing treatment of prisoners; in no case shall such conditions 
be more or less favourable than those available to prisoners convicted of 
similar offences in the State of enforcement. (emphasis added) 

 
Conditions of detention are to be governed by domestic law, but the State of enforcement 
is required to respect a certain floor in the level of protection, below which standards 
cannot drop. What constitutes this ‘floor’ turns on the meaning of the words ‘widely 
accepted international treaty standards governing treatment of prisoners’.47 Looking at the 
wording of the provision, it seems clear that soft law instruments and certain regional 
treaties are not included.48 
 
The use of the term ‘treaty standards’ in Article 106(2) excludes soft law instruments. 
This position is supported by Article 106(2)’s drafting history, which indicates that States 
were not willing to accept the very detailed and ambitious standards they contain.49 
Examples of such instruments include the Basic Principles for the Treatment Prisoners50 
and the Body of Principles for the Protection of All Persons under Any Form of Detention 
or Imprisonment.51 However, while these instruments are not directly applicable, it is not 
true that the principles they contain are entirely irrelevant; they are relevant to the extent 
that they guide the interpretation of provisions in universal treaties such as the ICCPR,52 

                                                
46 Abtahi and Koh (supra note 15), 8. 
47 With the drafting of the Rome Statute a deliberate departure was made from the sentence enforcement 

practice of the ICTY. In setting out the standards applicable to imprisonment, the ICTY Trial Chamber 
in the Erdemović sentencing judgment included not only universal human rights treaties, but also 
regional treaties and soft law instruments (Kreß and Sluiter (supra note 21), 1779).  

48 Kreß and Sluiter (supra note 21), 1802; Stiel and Stuckenberg (supra note 17), 1245. 
49 Ibid. 
50 General Assembly Resolution 45/111, annex, 45 U.N. GAOR Supp. (No. 49A) at 200, U.N. Doc. 

A/45/49 (1990). 
51 General Assembly Resolution 43/173, annex, 43 U.N. GAOR Supp. (No. 49) at 298, U.N. Doc. 

A/43/49 (1988). 
52 Kreß and Sluiter (supra note 21), 1802; ‘Article 106’ in Schabas (supra note 4), 1082. 
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which are covered by Article 106(2). For example, the Human Rights Committee calls on 
States to apply the rules contained in the Standard Minimum Rules for the Treatment of 
Prisoners (among others) in their compliance with the ICCPR.53 The importance of these 
principles is further indicated by the fact that a number of Enforcement Agreements 
between States and the ICC ‘recall’ these bodies of rules.54 In respect of the standard of 
treatment it must ensure for convicted persons, Finland has chosen to omit the word 
‘treaty’ from its Enforcement Agreement with the Court, referring instead to ‘international 
standards’.55 In a similar vein, the UK has chosen the wording ‘international human rights 
standards’.56  
 
The use of the term ‘widely accepted’ in Article 106(2) excludes regional treaties. If the 
ECtHR has given a provision of its Convention a particularly broad meaning, one can see 
how this might not be a widely accepted standard. While the text of Article 106(2) itself 
does not provide a way of discerning what would be considered widely accepted and what 
would not, one commentary suggests that if from a significant number of regional human 
rights treaties a common standard can be derived, then this may qualify as ‘widely 
accepted’.57 This seems to the author to be an appropriate interpretation. 
 
The proposed interpretation of Article 106(2) that excludes soft law and some regional 
law may narrow the standard of protection that enforcement States are obliged to provide 
for ICC convicted persons, but the Article 21(3) test is still satisfied. This is particularly 
so since the standard of ‘widely accepted international treaty standards’ in Article 106 is 
                                                

53 General Comment 21 Human Rights Committee (Forty-fourth session) U.N. Doc. HRI/GEN/1/Rev.1, 
§§5 and 13;  Communication No. 458/1991 Mukong v Cameroon 21 July 1994, §9.3. 

54 For example see the third preambular paragraph of the Agreement Between the International Criminal 
Court and the Government of the Kingdom of Belgium on the Enforcement of Sentences of the 
International Criminal Court (ICCPRES/06‐01‐10, 1 June 2010): ‘RECALLING the widely accepted 
standards of international law governing the treatment of prisoners, including the Standard Minimum 
Rules for the Treatment of Prisoners approved by ECOSOC resolutions 663 C (XXIV) of 31 July 1957 
and 2067 (LXII) of 13 May 1977, the Body of Principles for the Protection of all Persons under any 
Form of Detention or Imprisonment adopted by General Assembly resolution 43/173 of 9 December 
1988, and the Basic Principles for the Treatment of Prisoners adopted by General Assembly resolution 
45/111 of 14 December 1990’. 

55 Article 6(1): ‘The conditions of imprisonment shall be governed by the law of Finland and shall be 
consistent with widely accepted international standards governing treatment of prisoners; in no case 
shall such conditions be more or less favourable than those available to prisoners convicted of similar 
offences in Finland’ - Agreement between the International Criminal Court and the Government of the 
Republic of Finland on the Enforcement of Sentences of the International Criminal Court (ICC-
PRES/07-01-11, 24 April 2011). 

56 Article 5: ‘The conditions of imprisonment shall be equivalent to those applicable to prisoners serving 
sentences under the law of the United Kingdom and shall be in accordance with relevant international 
human rights standards governing the treatment of prisoners’. Agreement between the Government of 
the United Kingdom of Great Britain and Northern Ireland and the International Criminal Court on the 
Enforcement of Sentences of the International Criminal Court (ICC-PRES/04-01-07, 8 December 
2007). 

57 Kreß and Sluiter (supra note 21), 1803. 
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arguably broader than the phrase ‘internationally recognised human rights’ in Article 
21(3).58  
 
The second part of Article 106(2) makes the provision more far reaching than simply 
providing a minimum threshold of treatment for ICC convicted persons. States are obliged 
to ensure that conditions for ICC prisoners are ‘no more or less favourable than those 
available to prisoners convicted of similar offences in the State of enforcement’. One 
effect of this is that if ICC prisoners must be afforded a certain level of treatment, and 
they cannot be treated more favourably than domestic convicted persons, then it seems 
that all prisoners in an enforcement State must be treated in accordance with widely 
accepted treaty standards, and not just the ICC prisoners. Another effect is that if the 
enforcement State has obligations beyond the Rome Statute protection framework law that 
require a higher standard of treatment, this must be extended to ICC convicted as well as 
domestic convicted. The potential of this provision is therefore very great. If enforcement 
States with poor prison conditions are obliged to raise standards across the board, this 
would counteract the practice common in countries such as Rwanda, where special prison 
facilities have been built to ensure that international prisoners are housed in accordance 
with human rights, but where these facilities are not available to domestic prisoners.59 
While the provision seems to be clear in its meaning, academic commentators have 
registered a degree of scepticism on whether the provision will indeed be applied this 
way. Instead, it has been suggested that States will interpret this obligation as requiring 
that they not treat ICC prisoners any worse than their domestic counterparts.60 It will be 
interesting to see how practice around this provision develops. 
 
The final set of enforcement State obligations to consider are those which have their 
source beyond the Rome Statute protection framework. ICC accused serving custodial 
sentences on enforcement State territory and subject to enforcement State law clearly fall 
within that State’s jurisdiction under human rights law. As such, the State will have 
obligations according to its human rights law commitments, independently from 
commitments that it has under the Rome Statute. In most situations, this will not alter a 
convicted person’s situation, as the obligations of the State within and beyond the Rome 
Statute protection framework will be the same. However, if for example the enforcement 
State is a member of a regional treaty with stricter inhuman treatment protection, this will 
entitle the convicted person to a higher degree of protection than that offered under the 
Rome Statute protection framework.  
 
 
                                                

58 Kreß and Sluiter (supra note 21), 1803. 
59 Barbora Holá and Joris van Wijk, 'Life after Conviction at International Criminal Tribunals: An 

Empirical Overview' (2014) 12 1 Journal of International Criminal Justice 109, 114. 
60 Damien Scalia, 'Enforcement' in Paul De Hert and others (ed), Code of International Criminal Law and 

Procedure, Annotated (Lacier 2013), 486. 
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4.2.4. Obligations of the Host State 
 
When it comes to the host State, the distinction is once again relevant between obligations 
relating to the conditions of detention and obligations relating to the prohibition on 
removal to a situation of risk. There are three possible scenarios where the host State may 
have obligations to protect a person convicted by the ICC from inhuman treatment, and all 
of them arise while the person is still on Dutch territory post-conviction. The first scenario 
involves conditions of detention, and the last two involve the prohibition on removal.  
 
In the first scenario, the ICC is not able to find an enforcement State to host a particular 
convicted person. Given the system of double consent, this is a possibility, and 
arrangements were made in the Rome Statute for such an eventuality. Article 103(4) 
stipulates that when no State is designated as the enforcement State by the Court, the 
sentence shall be served in a domestic prison facility made available by the host State. 
This is designed to be a short term solution, and the ICC must continue to search for a 
willing enforcement State.61 Unlike for other enforcement States, in these circumstances 
the ICC covers the costs of the convicted person’s stay in a Dutch prison.62 When acting in 
its role as residual enforcer of sentences, the obligations of the Netherlands will derive 
from Article 106(2) Rome Statute in the same way as for any other enforcement State: the 
conditions of detention will be governed by Dutch law63 but subject to minimum human 
rights standards which the Netherlands must uphold. Also as with other enforcement 
States, the Netherlands will have obligations beyond the Rome Statute protection 
framework deriving from its international human rights obligations, namely the ECHR.  
 
In the ICC’s practice to date, the Netherlands has not been called upon to fulfil its role as 
residual enforcer of sentences. As such, fears that enforcement in the host State will 
become the norm because then the Court bears the costs seem ungrounded.64 Instead, 
while arrangements are made with potential enforcement States, the convicted persons 
have so far remained on the ICC premises, sometimes for extended periods. This scenario 
does not appear to have been intended,65 but it is the practice of the Court at the moment.  
 

                                                
61 Article 49(3) HQ Agreement. 
62 Article 103(4) Rome Statute. 
63 For the relevant provisions of Dutch law, and more detail on how this operates, see Abels’ book (supra 

note 7), 459-460. 
64 Trevor Pascal Chimimba, 'Establishing An Enforcement Regime' in Roy Lee (ed), The International 

Criminal Court: The Making of the Rome Statute - Issues, Negotiations, Results (Kluwer Law 
International 1999), 351. 

65 Article 50 HQ Agreement: ‘If, after conviction and final sentence, or after reduction of a sentence in 
accordance with article 110 of the Statute, the time remaining to be served under the sentence of the 
Court is less than six months, the Court shall consider whether the sentence may be enforced in the 
detention center of the Court’.  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The second scenario is where the ICC designates an enforcement State, but the convicted 
person believes that they would be at risk of inhuman treatment in the designated State. 
While still in the ICC’s detention centre awaiting transfer, the convicted person could 
transmit an application for protection from removal to the Dutch authorities. The relevant 
obligation of the Netherlands in this situation is found beyond the Rome Statute protection 
framework, namely in Article 3 ECHR. Through the case law of the ECtHR, prohibition 
on removal is now an intrinsic part of this provision.66 In order for the Netherlands to be 
obliged to consider a claim for protection from removal under Article 3, it must be 
ascertained whether there is jurisdiction over the convicted person. This is by no means 
straightforward, given that the individual is located on ICC premises. As discussed in 
Chapter 2, the ICC premises have a special status, and generally speaking the jurisdiction 
of the Netherlands under human rights law over individuals on those premises is 
suspended.  
 
There is some practice concerning asylum claims and claims for protection from removal 
from individuals in the ICC detention centre. The existing practice concerns witnesses, 
and although the author disagrees that this precedent applies equally to convicted persons, 
the point needs to be addressed. The situation in question will be discussed in detail in 
Chapter 6, and for now it suffices to say it involved four detained witnesses held at the 
ICC detention centre for the purpose of giving testimony, at the conclusion of which they 
were to be returned to the custody of their home State.67 Claiming to fear for their safety if 
returned, the witnesses requested protection in the Netherlands. The Dutch authorities 
argued that as they were on ICC premises, Dutch jurisdiction was not engaged, and so the 
Netherlands owed them no obligations under human rights law (or refugee law). This was 
rejected by The Hague District Court, which held that Dutch asylum and human rights law 
did in fact apply to the witnesses, despite the fact that they were confined in the ICC 
detention centre.68 The Netherlands was therefore obliged to hear the applications for 
protection and make a determination on the merits.  
 
The case is interesting for many reasons, not least of which is the contrast it makes with 
the Longa69 case, discussed in Chapter 2. In that case, the ECtHR held that as far as the 
Article 5 right to liberty was concerned, there was no Dutch jurisdiction over the same 
detained witnesses. The Article 3 issue was decided prior to Longa and has not been 
challenged in either domestic courts or before the ECtHR, and so represents the state of 
the law on the question.  
                                                

66 Soering 7 July 1989 (supra note 11). 
67 For an overview of the procedural history, see ICC-01/04-01/07-3003-tENG The Prosecutor v 

Katanga and Ngudjolo (Decision on an Amicus Curiae application and on the “Requête tenant à 
obtenir présentations des témoins DRC D02 P 0350, DRC D02 P 0236, DRC D02 P 0228 aux autorités 
néerlandaises aux fins d’asile” (articles 68 and 93(7) of the Statute)) 9 June 2011 (Trial Chamber II).  

68 ECLI:NL:RBSGR:2011:BU9492, The Hague District Court (sitting in Amsterdam), 28 December 
2011. 

69 Application no. 33917/12 Djokaba Lambi Longa v The Netherlands (Decision) 9 October 2012. 
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At first glance it would seem illogical to decide that the Netherlands does have 
jurisdiction, for the purposes of Article 3, over detained witnesses on ICC premises, but 
not over convicted persons on the same premises. But in fact the reasoning of the District 
Court in the detained witnesses case cannot be wholesale applied to convicted persons. 
The case essentially rested on two considerations. The first was that to apply Dutch 
asylum law to the detained witnesses did not interfere with the functioning of the ICC; 
they had already given their testimony, and their involvement with the Court was at an 
end.70 This is not the case with convicted persons. To apply human rights law to them, and 
to potentially grant their application for protection, would interfere with the ICC’s 
functioning because sentence enforcement is an important part of the criminal justice 
process. The convicted person is still very much involved with, and a concern of, the 
Court. The second consideration in the detained witnesses case was that the witnesses had 
nowhere else to turn.71 The ICC, as it lacks territory, could not provide the necessary 
protection. For convicted persons, it is not true that the ICC cannot provide protection. If 
necessary, a different enforcement State could be designated. Looking more closely at the 
reasoning of the District Court therefore, it is not a given that the outcome of the case 
would have been the same for a convicted person. Instead, the author posits that the 
approach would have been to use the Longa decision to decide that no jurisdiction exists 
while the convicted person remains at the ICC.  
 
Finally there is the third scenario. As in the second scenario, this involves the ICC 
designating an enforcement State that the convicted person finds problematic for safety 
reasons. However, instead of submitting the asylum claim from the premises of the Court, 
the individual waits until he or she is being transported to a Dutch airport for transfer to 
the enforcement State. This scenario is distinguishable from the second for an important 
reason: the convicted person is not on ICC premises, but is under the authority of the 
Netherlands as he or she is transported to the point of departure.72 This brings the 
individual within Dutch jurisdiction. Support for this can be found in a letter written by 
the Dutch Minister of Justice to the Dutch Parliament, in which it is stated that the 
Netherlands would be obliged to interrupt the transport if it appeared that to remove the 
person would violate human rights law.73 In the case of an acquitted person requesting 
protection under essentially the same circumstances, the Netherlands did not contest the 
existence of its jurisdiction. The Ngudjolo case is explored in detail in the next part of this 
chapter. Under these circumstances, there are no grounds for assuming that the situation 
of a convicted person would be treated differently from an acquitted person. In terms of 
outcome, even where protection is granted, it seems unlikely that the convicted person 
                                                

70 The Hague District Court, 28 December 2011 (supra note 68), §9. 
71 The Hague District Court, 28 December 2011 (supra note 68), §9.8. 
72 Section 85 ICC Implementation Act. 
73 Letter from the Minister of Justice to the Speaker of the Lower House of Parliament, The Hague July 

2002, 28 098 (R 1704), 6. 
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would remain in the Netherlands. Article 3 ECHR prohibits the removal of a person to the 
State where they would be at risk of inhuman treatment, but not to a safe third State. In all 
likelihood, in such a situation the ICC would designate a different, unproblematic 
enforcement State, and the convicted person could be transferred there.  
 

4.2.5. Problems in Human Rights Protection 
 
As ever with shared stages of ICC proceedings, many potential challenges for human 
rights protection can be pre-empted through a detailed understanding of the obligations 
involved. This is the case at this stage in relation to the ICC and the enforcement State. 
The delimitation of tasks and obligations between these two actors is clear: the 
enforcement State must ensure that a convicted person is afforded a certain standard of 
treatment when detained, and the ICC must monitor the enforcement State.  
 
Where issues remain is between the ICC and the host State. The first scenario considered 
does not present any problems, because the Netherlands is in the same position as any 
other enforcement State would be. The second scenario, while problematic because the 
Netherlands bears no obligation, will not raise issues in practice. All convicted persons 
must be transferred by the host State authorities, meaning that if a claim in the second 
scenario doesn’t succeed, the convicted person need only wait until they are being 
transported to the airport. For this reason, the third scenario is the one to be examined for 
challenges to the adequacy of human rights protection.  
 
The third scenario suffers from an implementation problem, but not the one often present 
in situations involving multiple actors, namely that it is not clear which actor must act. It 
is clear enough that the ICC is the primary duty bearer: the task of designating the 
enforcement State is reserved to the ICC, and it is the ICC that issues the request to the 
Netherlands to carry out the transfer of a convicted person to that State. The Netherlands 
therefore takes on a secondary role, of providing a safety net for if and when the ICC 
designates an inappropriate enforcement State.  
 
However, from the general attitude of the Netherlands towards such situations, gleamed 
from the different cases covered in this study, the Netherlands may show reluctance to 
uphold this safety-net role. Instead, the author considers it possible that the Dutch 
authorities will defer largely, if not entirely, to the ICC. The Netherlands may consider 
that since the ICC also has an obligation not to expose the individual to risk of harm, the 
Netherlands can rely on the ICC’s determination of the convicted person’s security 
situation. In a 2002 letter to the Dutch parliament discussing the possibility of convicted 
persons applying for asylum/protection during their transfer to the airport, the Minister of 
Justice already indicated that deference to the ICC would be the government’s approach. 
Even while acknowledging that during the transfer the Netherlands will have a non-
refoulement obligation, the minister stated the following: 
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It is…inconceivable that such a risk of refoulement exists pending the proceedings 
before the ICC or after those proceedings…the proceedings before the ICC provide 
all the guarantees required by the human rights conventions. In particular, the 
possibility that suspects will be subjected there to actions prohibited by Article 3 of 
the ECHR can be ruled out.74  

 
While the Minister for Justice may in many (or even most) instances be right, this clearly 
indicates that the Netherlands may be reluctant to fully implement its own human rights 
obligations.  
 
A further problem is that the Netherlands may argue that even if the convicted person 
would be entitled to protection, the Netherlands’ international obligations towards the ICC 
to conduct the transfer and not interfere in ICC proceedings prevail over its obligations 
under human rights law. It is true that a human rights court such as the ECtHR would 
reject this notion wholeheartedly, but as the author argues in Chapter 2, there is indeed 
nothing that would compel a State to choose one set of obligations over the other. In either 
case it must violate an international obligation, and it falls to the State to determine which 
one to choose.  
 

4.2.6. Concluding Observations 
 
The enforcement of sentences stage is illustrative of the different ways that States can be 
involved shared stages of ICC proceedings. An enforcement State volunteers to be 
involved with the enforcement of sentences, and when it does so will have a shared role in 
protecting the rights compromised by this enforcement (protection from inhuman 
treatment). If no enforcement State volunteers, the Netherlands is obliged to become 
involved and take up the role of residual enforcer of sentences. The Netherlands must also 
become involved in the situation because it is obliged to assist the Court by transporting 
convicted persons. In providing this assistance, the Netherlands may activate human rights 
law obligations towards ICC convicted persons, namely under the ECHR. These 
obligations arise beyond the Rome Statute protection framework.  
 
Setting out the obligations that each actor has during the enforcement of sentences stage 
involves a certain degree of creative interpretation. While the obligations of the ICC and 
the enforcement States under the Rome Statute protection framework are relatively clear, 
the obligations of the Netherlands outside of this framework are still unsettled. This leaves 
scope for implementation problems that have a negative impact on the rights of convicted 
persons.   
 

                                                
74 Letter from the Minister of Justice (supra note 73), 6-7.  
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4.3. The Position of Persons Released by the ICC: 
Acquittal 

 
4.3.1. Introduction 

 
It would be dubious justice indeed if every person on trial at the ICC were convicted. 
Acquittals can be seen as supporting the legitimacy of international criminal justice, rather 
than undermining it, as it demonstrates a refusal on the part of the judges to convict where 
the standard of proof is not met, regardless of the political consequences. Even the 
International Military Tribunal at Nuremberg, with the accusations of victor’s justice and 
political bias, acquitted three of the defendants.  
 
Arriving at the decision to acquit is a task that the ICC carries out independently, in the 
same way as convicting an accused would be. Rendering judgment is a function that has 
been entrusted by the State Parties to the ICC alone. As such, sharedness only arises in the 
events following an acquittal decision. Upon being found not guilty, the former accused 
person must be released from custody. Sometimes the individual will return home, as was 
often the case with persons acquitted by the ICTY. Vlatko Kupreškić was reportedly 
welcomed back to Croatia with fireworks, a band playing patriotic songs, and thousands 
of well-wishers.75 At other times, the former accused is not guaranteed such a warm 
welcome. Concerns about security in Rwanda led to acquitted persons needing protection 
from the ICTR long after their trials concluded. Andre Ntagerura has spent more than 10 
years in a Tribunal safe house while waiting for a safe country to agree to accept him.76 
 
It is this second group of acquitted individuals, those that cannot return to their home 
countries, with which this section is concerned. In terms of the types of involvement that 
we see at this shared stage, there are strong similarities with the previous section 
concerning treatment in the enforcement State. The ICC requires assistance, as it cannot 
host acquitted individuals itself. States however, are under no obligations to provide this 
assistance, but may agree to do so voluntarily. Where a volunteer State is found, the ICC 
once again needs assistance, this time from the Netherlands. The acquitted person must be 
transferred to the airport so that they can travel to the volunteer State. In providing this 

                                                
75 Kevin Jon Heller, 'What Happens to the Acquitted?' (2008) 21 Leiden Journal of International Law 

663, 665. 
76 ‘Acquitted of Rwanda genocide, now left in legal limbo’ (Daily Mail, 18 December 2014) 

<http://www.dailymail.co.uk/wires/afp/article-2879322/Acquitted-Rwanda-genocide-left-legal-
limbo.html> visited 4 January 2016. It should be noted that not all ICTR acquitted have been 
unsuccessful: Jean Mpamabara, acquitted of genocide charges by the ICTR in 2007, was permitted by 
France to join his family on Mayotte, a small French island in the Indian Ocean; Bagambiki, also 
acquitted by the ICTR, now lives in Belgium. (Heller (supra note 75), 669). 
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assistance, other obligations of the Netherlands will be engaged, namely those beyond the 
Rome Statute protection framework under human rights law and refugee law.  
 
Faced with security concerns at home, at-risk acquitted persons will be primarily 
concerned with preventing their removal to a State where they would be at risk of death or 
inhuman treatment, whether this be their home country or another country. As such, 
discussion in this section focuses on the prohibition on removal aspects of the right to life 
and the right to protection from inhuman treatment. An individual whose post-acquittal 
experience illustrates these issues in practice is Mathieu Ngudjolo Chui. Ngudjolo was 
charged by the ICC with several counts of war crimes and crimes against humanity, 
alleged to have taken place in the course of an attack on the village of Bogoro in the 
Eastern DRC on the 24th February 2003. His co-defendant, Germain Katanga, was found 
guilty and sentenced to 12 years imprisonment, but Ngudjolo was acquitted of all charges 
on the 18th December 2012. He was released from ICC custody a few days later. 
 
During his trial, Ngudjolo acted as a witness in his own defence. He gave evidence that 
implicated the DRC government and President Kabila in the planning of the attack on 
Bogoro. As a result of having provided this evidence, which in particular took the form of 
a highly incriminating letter, Ngudjolo contended that he would be seen as hostile to the 
DRC government and would suffer human rights abuses if returned to the DRC.77 
Ngudjolo requested protection within the ICC witness protection programme, but his 
request for relocation was eventually denied.78 The ICC proceeded to hand Ngudjolo over 
to the host State police, who subsequently transported him to the airport and sought to 
repatriate him to the DRC. As far as the Dutch authorities were concerned, Ngudjolo had 
no legal basis for residing on the territory of the Netherlands; as soon as he was released 
from ICC custody he became an illegal alien.79 Faced with repatriation to the DRC, 
Ngudjolo applied for protection in the Netherlands, thereby precluding his departure.80 
 

                                                
77 ICC-01/04-02/12-15-tENG The Prosecutor v Mathieu Ngudjolo Chui (Urgent Defence Application for 

the international relocation of Mathieu Ngudjolo outwith the African continent and his presentation to 
the authorities of one of the States Parties to the International Criminal Court for the purposes of 
expediting his asylum application) 21 December 2012 (Appeals Chamber), §§27-29. 

78 A certain amount of speculation is necessary to reach this conclusion. Information concerning 
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October 2014, §5.2. 

79 ICC-01/04-02/12-22-tENG The Prosecutor v Mathieu Ngudjolo Chui (SECOND ADDENDUM to 
“Defence request that the Appeals Chamber order the Victims and Witnesses Unit to execute and the 
host State to comply with the acquittal judgment of 18 December 2012 issued by Trial Chamber II of 
the International Criminal Court”) 8 February 2013 (Appeals Chamber) §§23-24. 

80 Ibid §§4-6. 
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Ngudjolo based his application for protection on both human rights law and refugee law. 
Refugee status is granted to an individual who is outside of their country of nationality 
due to a well-founded fear of being persecuted for reasons of their race, religion, 
nationality, or membership of a particular social or political group.81 In the context of this 
thesis, the granting of refugee status is considered a way in which human rights are 
protected. Acquiring this status has an advantage over relying on human rights law alone; 
while both will prohibit the removal of an at-risk individual, only refugee status is 
accompanied by a regularised status in the country of residence and a set of substantive 
and procedural rights.82 Human rights law only requires that the individual not be 
removed, but does not regulate their legal position.83 
 
Both of Ngudjolo’s applications were rejected by the Council of State on the 15th October 
2014.84 The Council held that the Secretary of State was correct to exclude Ngudjolo from 
refugee protection, on the basis Article 1F of the Refugee Convention.85 This provision 
allows for the exclusion of an individual from refugee protection on a number of grounds, 
including that there are serious reasons for considering that he or she has committed ‘a 
crime against peace, a war crime, or a crime against humanity’. The standard of proof for 
exclusion under Article 1F is much lower than the criminal standard of proof, and so this 
exclusion can apply even in case of acquittal. In Ngudjolo’s case, the Secretary of State 
decided that while he may have been acquitted for the attack on Bogoro, there were a 
number of other instances in which Ngudjolo was implicated in war crimes and crimes 
against humanity. Furthermore, the Council of State agreed with the Secretary of State’s 
assessment that Ngudjolo would not be at risk of an Article 3 ECHR violation if returned 
to the DRC,86 noting that the Registry of the ICC concurred on this point, having 
communicated this opinion in a note verbale.87  
 
Despite the rejection of his application for protection from removal, Ngudjolo remained 
on Dutch territory. He had been provided with a document indicating that he could 
lawfully reside on the territory of the Netherlands pending the outcome of his appeal,88 
and was housed in an apartment in The Hague at the expense of the ICC. It was in the 
interest of the Prosecution and of international criminal justice in general that he remained 
near the seat of the Court, available for hearings in his appeal and easy to re-arrest should 
                                                

81 Article 1 of the Refugee Convention. While the term ‘persecution’ has no agreed upon definition, it 
does have a broad human rights basis, and should be understood by reference to human rights law 
(Wouters, supra note 14 at 538). 

82 Articles 12-34 Refugee Convention. 
83 Wouters, supra note 14 at 325. 
84 Council of State, 15 October 2014 (supra note 78). 
85 Council of State, 15 October 2014 (supra note 78), §2.5. 
86 Council of State, 15 October 2014 (supra note 78), §4.4. 
87 Council of State, 15 October 2014 (supra note 78), §5.2. 
88 ICC-01/04-02/12-69-Red The Prosecutor v Mathieu Ngudjolo Chui (Registry's update on the situation 

in relation to Mathieu Ngudjolo Chui) 3 June 2013 (Appeals Chamber), §3. 
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he be convicted on appeal. 89 Furthermore, Ngudjolo was subject to a UN travel ban, 
which would only be lifted when it was determined where he would reside,90 and that 
could not be known until the appeal was concluded. So matters stood until the Appeal 
Chamber’s decision. 
 
In February 2015, the appeal was upheld and the acquittal confirmed. As Ngudjolo 
walked out of the ICC building, he was arrested by Dutch police, transported to the 
Amsterdam airport, and in this instance his plane made it all the way to the runway before 
being called back: the protection claim would be heard a second time. Despite these 
dramatic events, the outcome was unchanged. The District Court of The Hague found that 
no new facts or threats had arisen to change the situation from that before the Council of 
State in October 2014.91 As such, on the 11th May 2015, Ngudjolo was returned to the 
DRC.92 
 
Ngudjolo’s long tale (of which the above is just a portion) shows how the ICC and Dutch 
aspects of the case overlap and interweave. The discussion of obligations below seeks to 
untangle the obligations at play in Ngudjolo’s case. There is a stark contrast between the 
number of provisions in the Rome Statute protection framework dealing with post 
conviction, and the number dealing with post acquittal. Discussion of the obligations 
within this framework is therefore brief as compared to the discussion in the previous 
section.  
 

4.3.2. Obligations of the ICC 
 
The ICC’s obligations to protect acquitted persons from removal to a situation of risk can 
be traced to one provision. Following an acquittal, Rule 185 RPE obliges the Court to 
make such arrangements as it considers appropriate for the transfer of the acquitted person 
to a State. The receiving State can be one that is obliged to receive the acquitted person, a 
State that has agreed to receive the person, or a State that has sought the acquitted 
person’s extradition. A State that is obliged to receive a person is, for example, the State 
of nationality. In arranging the transfer, Rule 185 requires that the views of the acquitted 
person be taken into account. A decision of the Appeals Chamber indicates that the views 
                                                

89 Göran Sluiter, 'The Practice of Shared Responsibility in Relation to International Criminal Tribunals 
and their Relation to States' (2016) SHARES Research Paper Series. 

90 ICC-01/04-02/12-25-tENG The Prosecutor v Mathieu Ngudjolo Chui (Registry's observations pursuant 
to regulation 24 bis of the Regulations of the Court on the "SECOND ADDENDUM" to 'Defence 
request that the Appeals Chamber order the Victims and Witnesses Unit to execute and the host State 
to comply with the acquittal judgment of 18 December 2012 issued by Trial Chamber II of the 
International Criminal Court'") 22 February 2013 (Appeals Chamber), 7. 

91 ECLI:NL:RBDHA:2015:4659, District Court of The Hague, 23 April 2015. 
92 ‘First ICC Acquitted Defendant Returned to DR Congo: Netherlands Rejected Asylum Claim Over 

Safety Fears’ (Human Rights Watch, May 11 2015) <https://www.hrw.org/news/2015/05/11/first-icc-
acquitted-defendant-returned-dr-congo> visited 5 June 2016. 
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of the individual should be interpreted so as to include the person’s views regarding their 
security situation.93 
 
From a reading of the text of Rule 185 alone, it would seem that the ICC can order the 
person’s transfer to any State willing or obliged to receive him, as long as the views of the 
acquitted person have been at least considered. The views and practice on this point are 
very limited, but they do not support this simple reading of Rule 185. In a letter by the 
Dutch Minister of Justice to the Dutch Parliament, elaborating on the Netherlands’ 
position vis-à-vis ICC connected asylum claims, Rule 185 was cited as grounds for 
preventing the ICC from transferring an acquitted person to an unsafe country.94 The 
practice of the ICTR with respect to acquitted persons is protective. On a number of 
occasions individuals have been kept in safe houses for years at the Tribunal’s expense, 
rather than being returned to face harm in Rwanda. It is difficult to justify why the 
approach of the ICTR and the ICC should differ so substantially.  
 
Finally, such an interpretation of Rule 185 would inevitably fail the Article 21(3) test. The 
ICC’s obligations pursuant to this rule must be interpreted and applied consistently with 
human rights law. The only permissible interpretation of Rule 185 is one that obliges the 
ICC to make arrangements for an acquitted person’s transfer to a safe State, not to any 
State that is willing. 
 

4.3.3. Obligations of State Parties 
 
The potential role of State Parties in this factual stage of proceedings is to provide 
assistance to the ICC by agreeing to host at-risk acquitted individuals. The question is 
therefore whether State Parties are under an obligation to do this. There is nothing specific 
on this point in the Rome Statute protection framework. The only possible basis for such 
an obligation is Article 93(1)(l) of the Statute, requiring States to cooperate with the ICC 
in providing ‘any other type of assistance…with a view to facilitating the investigation 
and prosecution of crimes within the jurisdiction of the Court’. This would entail the ICC 
issuing a cooperation request to a State, obliging it to accept an acquitted person on its 
territory.  
 
There are a number of arguments against this idea. The first is based on the wording of 
Article 93(1) itself. The provision permits the ICC to request cooperation ‘in relation to 
investigations or prosecutions’. Based on the plain meaning of the words ‘investigation’ 
and ‘prosecution’, it is difficult to see how protecting acquitted persons fits with this 
                                                

93 ICC-01/04-02/12-74-Red The Prosecutor v Mathieu Ngudjolo Chui (Decision on Mr Ngudjolo's 
request to order the Victims and Witnesses Unit to execute and the Host State to comply with the 
acquittal judgment of 18 December 2012 issued by Trial Chamber II of the International Criminal 
Court) 12 June 1013 (Appeals Chamber), §13. 

94 Letter from the Minister of Justice (supra note 73), 9. 
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provision. By definition, a person’s involvement with an investigation and prosecution has 
concluded once an acquittal has been rendered. Acquittals at first instance may merit 
different treatment; if an appeal has been lodged then the prosecution is in some ways on-
going. The same cannot be said for acquittals on appeal.  
 
Another argument is based on practice, both of the ICC and of other international criminal 
tribunals. In the Ngudjolo case, no attempt was made by the ICC to compel any State to 
host him after his acquittal. Instead this was considered to be a diplomatic and political 
issue. The judges of the ICTR have been explicit on this point. At the Trial Chamber level 
it was held that a State’s obligation to cooperate on relocating acquitted persons extended 
to consulting with the Tribunal only; the State was not required to grant residence or 
extend special treatment to the acquitted individual.95 This was confirmed by the Appeals 
Chamber, which stated that ‘there is no legal duty under Article 28 of the Statute for 
States to cooperate in the relocation of acquitted persons’. Article 28 of the ICTR Statute 
is the general cooperation provision, and is phrased in an almost identical way to Article 
93 Rome Statute.  
 
The Article 21(3) test does not alter the interpretation of State Party obligations. Article 
21(3) does not require the creation of entirely new obligations for States, which is what an 
obligation to host acquitted individuals would constitute. Only if a State Party should 
volunteer to host an acquitted person, and the person travels to that State’s territory, at that 
point it would have obligations beyond the Rome Statute protection framework under 
human rights law and refugee law. These obligations would prevent the State Party from 
itself transferring the acquitted person to an unsafe State, but would not oblige the State 
Party to accept the acquitted person in the first place.  
 

4.3.4. Obligations of the Host State 
 
The Netherlands could protect an acquitted person from removal to a situation of risk by 
permitting them to remain on Dutch territory. In its capacity as an ICC State Party, the 
Netherlands is in the same situation as any other State Party, and not subject to an 
obligation to host an acquitted person. The question addressed in this section is whether 
such an obligation exists for the Netherlands in its capacity as host State, whether this be 
under the Rome Statute protection framework or beyond it. 
 
The Rome Statute protection framework does not contain a provision that directly deals 
with this issue. In the Headquarters Agreement between the Netherlands and the Special 
Tribunal for Lebanon (STL), it clearly states that acquitted persons cannot be released into 

                                                
95 Case No. ICTR-99-46-A28 The Prosecutor v André Ntagerura (Decision on the Motion by an 

Acquitted Person for Cooperation from Canada, Article 28 of the Statute) 15 May 2008 (Trial 
Chamber III), §4. 
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the host State without the Netherlands’ consent.96 In the Headquarters Agreement between 
Tanzania and the Residual Mechanism for Criminal Tribunals (RMCT), it is stated that a 
person released after an acquittal cannot remain permanently on Tanzanian territory 
without the latter’s consent.97 The fact that these agreements do deal with the issue 
directly, and the ICC Headquarters Agreement does not, could be seen in two ways. On 
the one hand, it could indicate that the situation at the ICC was intended to be different 
from these other tribunals, or on the other hand it could indicate that the other agreements 
reflect the general state of affairs, and in the ICC agreement it was not deemed necessary 
to be explicit.  
 
An argument has been made in favour of the former conclusion, based on an analogy with 
Article 103(4). This Article requires that the ICC host State enforce a sentence of 
imprisonment on its territory where no other State is found to do so. The argument by 
analogy suggests that the host State has a similar residual role of hosting an acquitted 
person when no other safe State is found (albeit at liberty in this instance). Sluiter 
provides some arguments in favour of this position, citing the ECtHR case of Waite and 
Kennedy98 as authority for the proposition that host States of international organisations 
have a residual responsibility for human rights violations by such organisations on their 
territory. In other words, if the person’s protection from removal to a place of risk is 
jeopardised because they have nowhere safe to reside, the Netherlands has a responsibility 
to act. Furthermore, Sluiter suggests that this is simply the price that the Netherlands must 
pay for being the legal capital of the world.99  
 
The author disagrees with this argument in the context of the Rome Statute protection 
framework. It is not appropriate to create obligations for the Netherlands which it did not 
consent to based on an analogy of this kind. This is particularly so given the debates from 
the time when the Rome Statute and the Headquarters Agreement were being incorporated 
into Dutch domestic law. In these debates, concern was expressed by a number of Dutch 
political parties over the implications of Article 103(4).100 Instead the author proposes that 
the headquarters agreements for the STL and RMCT be seen as reflecting the law as it 
stands. The only obligation of the Netherlands based in the Rome Statute protection 
framework is to permit acquitted individuals to remain on Dutch territory as long as their 
presence at the seat of the Court is necessary.101 As to obligations beyond the Rome 
                                                

96  Article 43(3), Agreement between the Kingdom of the Netherlands and the United Nations concerning 
the Headquarters of the Special Tribunal for Lebanon 2007. 

97  Article 39, Agreement between the United Nations and the United Republic of Tanzania concerning 
the Headquarters of the International Residual Mechanism for Criminal Tribunals 2013. 

98  Application no. 26083/94 Case of Waite & Kennedy v Germany (Judgment) 18 February 1999.  
99  Gӧran Sluiter, 'Shared Responsibility in International Criminal Justice: The ICC and Asylum' (2012) 

10 3 Journal of International Criminal Justice 661, 665. 
100 Han Bevers, Niels M. Blokker and Jaap Roording, 'The Netherlands and the International Criminal 

Court: On Statute Obligations and Hospitality' (2003) 16 1 Leiden Journal of International Law 135. 
101 Article 29 Headquarters Agreement. 
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Statute protection framework, that is another matter. The idea that the Netherlands has an 
obligation to intervene where human rights violations are occurring on its territory should 
be considered in that context.  
 
Intrinsic to Articles 2 and 3 of the ECHR is the prohibition on the removal of an 
individual to a country where they would be at risk of death or serious harm. These 
obligations must be considered for two different scenarios. As with persons who have 
been convicted, an application for protection from removal from the host State can be 
made at two points in time. First, when the acquitted person is waiting to be released from 
ICC custody, and second, when the acquitted person is outside the ICC detention centre 
and/or is in transit to the point of departure from the Netherlands.  
 
A few days can pass, while arrangements are made, between when the accused person is 
acquitted and when they are actually released. During that time, the individual might 
make an application for protection to the Dutch authorities. In section 4.2.4 above, it was 
argued that the decision of the Dutch District Court to allow an application for protection 
to be made by witnesses detained on the ICC premises did not apply to convicted persons. 
For acquitted persons, the author argues the opposite: that the reasoning of the District 
Court applies in the same way for detained witnesses as it does for acquitted persons. The 
two situations are alike, as in neither case would considering the application for protection 
interfere with the functioning of the ICC, and in neither case do the individuals have 
anywhere else to turn because of the structural protection problems at this stage in 
proceedings (discussed in the next section).  
  
The other point in time when an acquitted person can make an application for protection is 
once they have been released from ICC custody. The obligations of the Netherlands are 
the same here as they are when a convicted person applies for protection while being 
transported to the point of departure from the Netherlands. In Ngudjolo’s case, the 
Netherlands did not contest that he was able to make the claim for protection from 
removal. Instead the authorities focused directly on the merits of the claim.  
 

4.3.5. Problems in Human Rights Protection 
 
As discussed in the introduction to this section, there are different ways that States 
become involved in the acquittal stage of ICC proceedings. State Parties are under no 
obligation to assist the ICC by hosting an acquitted person, but may become involved by 
volunteering to do so. The Netherlands is obliged to assist the ICC, but only by 
transporting acquitted individuals to the point of departure from the country. In the course 
of providing this assistance, other obligations that the Netherlands has under human rights 
and refugee law may be engaged.  
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Sharedness of the type between the ICC and State Parties leads to a structural problem. 
The absence of an obligation on the part of State to host acquitted persons impedes the 
ICC’s ability to comply with its obligation to protect acquitted persons from being sent to 
a State where they would be at risk. The ICC cannot protect individuals if States do not 
assist it by agreeing to host them. The issues that can result from this structural problem 
can be seen in the experience of the ICTR. Acquitted individuals cannot return to Rwanda, 
and so the ICTR provides them with protection in a safe house near the Tribunal until a 
host State is found. This process can take years.  
 
Had Ngudjolo’s case taken a different turn, he may also have been in this situation, at 
least pending his appeal. After his acquittal at first instance, the ICC informed the Dutch 
authorities that, because a UN travel ban was in place against him, it would take time for 
preparations to be made for Ngudjolo’s departure from the Netherlands. As the ICC could 
not detain him in the meantime,102 the ICC requested that Ngudjolo be permitted to reside 
in the Netherlands temporarily. The Dutch authorities rejected this idea, but the ICC and 
the Netherlands reached a compromise by which Ngudjolo would reside in an ‘ICC 
designated area’, namely a room in a hotel at Schiphol Airport. Ngudjolo would wait there 
while arrangements were made for his stay in a safe country (at this point in time the ICC 
still considered that he would be at risk if returned to the DRC). The hotel in question has 
two sections, one on terminal side of the airport, and one on the land side of the airport. 
An administrative error led to the room reservation being made on the land side, whereas 
the agreement specified that it must be the terminal side, as then Ngudjolo would be in the 
international area of the airport. Unwilling to allow Ngudjolo to remain on the land side of 
the hotel, moves were made to remove him from the country, at which point he requested 
protection under human rights and refugee law.103 Had this administrative error not 
occurred, Ngudjolo could have spent a considerable time in the hotel room if no State had 
come forward to host him pending his appeal. He would then have been in a situation 
analogous to the ICTR acquitted in the Tanzania safe house: found not guilty but still 
subject to limitations on his liberty.104 
                                                

102 The ICC’s obligation to release a person immediately after an acquittal is quite strict. Article 81(3)(c) 
Rome Statute is unequivocal in the obligation it imposes on the ICC to release acquitted persons from 
its custody immediately. Where the acquittal is rendered at first instance and is subject to appeal, the 
possibility to maintain detention is subject to the high threshold of ‘exceptional circumstances’. When 
the Prosecution challenged Trial Chamber II’s order that Ngudjolo be immediately released following 
the acquittal at first instance, the Appeals Chamber followed a strict approach and held that the 
possibility that the accused would abscond was not sufficient to outweigh the ‘fundamental right to 
liberty of the person’.  ICC-01/04-02/12-12 Prosecutor v Mathieu Ngudjolo Chui (Decision on the 
request of the Prosecutor of 19 December 2012 for suspensive effect) 20 December 2012 (Appeals 
Chamber).  

103 Details on this series of events can be found in ECLI:NL:RVS:2013:2050, Council of State, 12 
November 2013, §1. 

104 The author stops short of saying that this would have constituted an actual violation of the right to 
liberty per se. In the case of the ICTR acquitted, it was often the case that they had declined protection 
in an African country, preferring to be relocated to Europe or North America. They did therefore have 
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Ultimately, the events in the Ngudjolo case unfolded differently. In practice, the 
Netherlands took on the role of filling the gap in protection caused by the structural issue, 
thereby preventing a situation in which Ngudjolo was left unprotected. As soon as an 
acquitted person is released from ICC custody, they enter the territory of the Netherlands 
and are under Dutch jurisdiction. As Ngudjolo in fact did, at that point it is possible for 
them to apply to the Netherlands for protection from removal. 
 
However, relying on the Netherlands to be the solution is far from unproblematic. Firstly, 
there are likely to be the same implementation problems in this scenario as there are in 
section 4.2.5 above. The Netherlands may be reluctant to second guess the ICC’s 
assessment as to the acquitted person’s safety, may fail to conduct a proper security 
assessment of its own, and so may remove the person to another State despite the safety 
concerns. On the ICC’s part, the fact that the Netherlands is available to play a gap filling 
role might lead to buck passing, whereby the Court relies on the Netherlands to carry out a 
security assessment in line with its own human rights obligations, instead of the ICC 
assessing the situation itself.  
 
A further implementation problem may arise if the acquitted person makes their 
application for protection while being transported by the Netherlands at the ICC’s request. 
In such a case, the Dutch authorities may argue that the obligations under the headquarters 
agreement to carry out the transport trump its refugee law and human rights law 
obligations. 
 
In addition to these issues, the present stage in ICC proceedings presents an 
implementation problem that we do not see in the ‘treatment in the enforcement State’ 
stage. In that stage, it was proposed that if the individual’s application for protection in the 
Netherlands was found to have merit, the most likely outcome would be that the ICC 
would designate a different enforcement State where there was no risk to the person’s 
safety. In the present factual stage, the most likely outcome of a successful protection 
claim is that the individual will remain in the Netherlands. Indeed, had Ngudjolo’s claim 
for protection been granted, he would probably still reside there. For this reason, the 
Netherlands is reluctant to allow claims for protection to be made at all. When Ngudjolo 
was acquitted on appeal, the Dutch authorities sought to remove him with great speed, and 
it was only quick action by his legal representatives that prevented his removal before a 
further claim could be made. Indeed, his plane made it to the tarmac at Schiphol Airport 
before being recalled. A cynical interpretation of the Netherlands’ haste is that the 
authorities were attempting to prevent further claims for protection.  
                                                                                                                                                   

the option to leave if they chose (Case No. ICTR- 99-46-A28 In Re André Ntagerura (Decision on 
Motion to Appeal the President's Decision of 31 March 2008 and the Decision of Trial Chamber III of 
15 May 2008) 18 November 2008 (Appeals Chamber), §18). In Ngudjolo’s case, it would have 
depended on how facts had developed had he been confined to the hotel room.  
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Taken together, these structural and implementation problems lead to the conclusion that 
the shared protection of human rights at this stage of ICC proceedings is far from 
adequate.   
 

4.3.6. Concluding Observations 
  
The story of acquitted persons at the ICC is still in its infancy. Time will tell whether the 
problems that plagued all the actors involved in the Ngudjolo case will be repeated 
following future acquittals. Much will depend on how the different forms of State 
involvement present at this stage are handled. The absence of an obligation on the part of 
State Parties to assist the ICC in hosting acquitted persons creates a structural problem 
resulting in a gap in protection. This gap was filled in Ngudjolo’s case thanks to the 
involvement of the Netherlands. This involvement arises from the fact that, by assisting 
the ICC in transporting Ngudjolo, and by the fact that the ICC is on Dutch territory, the 
human rights and refugee law obligations of the Netherlands are engaged. This allowed 
Ngudjolo to apply for the protection to which he was not entitled in any other state. 
 
However, there are important implementation problems associated with relying on the 
Netherlands to fill the protection gap. As the ICC goes forward with its work, it will be 
necessary to search for an alternative solution to the structural problem, preferably before 
the next acquittal. By addressing the structural protection issues, the implementation 
problems need not arise. Until this is done, human rights protection for at-risk acquitted 
persons is woefully inadequate.   
 

4.4. The Position of Persons Released by the ICC: 
Release on Completion of Sentence 

 
The prospect of a person convicted by the ICC coming to the end of their sentence is no 
longer the far off notion that it once was. In November 2015 the ICC Appeals Chamber 
decided to reduce Katanga’s sentence, and scheduled his release for January 2016.105 Most 
likely Lubanga will be next, in approximately 2018.106  
 
This stage presents a challenge because, despite being factually similar to other stages 
included in this thesis (in particular acquittal), in legal terms it is quite different. There is a 

                                                
105 ‘Germain Katanga’s sentence reduced and to be completed on 18 January 2016’ (ICC Press Release, 

13 November 2015) <https://www.icc-cpi.int/pages/item.aspx?name=PR1174#> visited 5 June 2016. 
106 Lubanga was sentenced in 2012 to 14 years, taking into account the time that he had already spent in 

detention since 2006. In 2015 the Appeals Chamber declined to reduce his sentence: ‘ICC Judges 
decline to reduce Mr Thomas Lubanga Dyilo’s sentence’ (ICC Press Release, 22 September 2015) 
<https://www.icc-cpi.int//Pages/item.aspx?name=pr1153> visited 5 June 2016. 
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sense that what happens to a convicted person once their sentence is over must be of 
concern to both the enforcement State, and the ICC; a sense that as the individual was 
serving an ICC imposed sentence, the Court must retain some responsibility for them once 
the sentence is complete. This stage of ICC proceedings is addressed in this study for this 
reason, because it would otherwise be conspicuous by its absence. That being said, legally 
speaking, it is not a shared stage in the way set out in Chapter 1, and which unites the 
other factual stages analysed this study.  
 
This section differs from all the others in the substantive chapters of the thesis in that it 
does not seek to show how the stage is shared, how human rights are protected, and what 
problems there might be. Instead, the section will show that, based on the legal 
framework, most of what happens to a convicted person post release cannot be described 
as shared. There are two scenarios that will be used to demonstrate this: where the 
released person is facing unlawful removal at the hands of the enforcement State, and 
where the released person is facing criminal prosecution by the enforcement State.  
 

Expulsion by the State of Enforcement  
 
The first of these two scenarios has, factually speaking, much in common with the issues 
facing acquitted persons. Just as it is not always possible for acquitted persons to return 
home following an international criminal trial, so convicted persons may also face 
security risks. For example, Hazim Delić asked to remain in a Nordic country upon his 
release,107 having served 12 years of his ICTY imposed sentence for his role as deputy 
commander of the Čelebići camp in Bosnia.108  
 
Legally speaking however, the picture is rather different. In the case of convicted persons, 
there is no equivalent to Rule 185 RPE, which only applies when a person is released 
‘other than upon completion of sentence’. The only provision that makes reference to 
release on completion of sentence is Article 107, which states as follows:  

Following completion of the sentence, a person who is not a national of the State of 
enforcement may, in accordance with the law of the State of enforcement, be 
transferred to a State which is obliged to receive him or her, or to another State 
which agrees to receive him or her, taking into account any wishes of the person to 
be transferred to that State, unless the State of enforcement authorizes the person to 
remain in its territory.  

 

                                                
107 IT-96-21-ES D79-072 Prosecutor v Hazim Delić (Order Issuing a Public Redacted Version of 

Decision on Hazim Delić's Motion for Commutation of Sentence) 15 July 2008 (The President of the 
International Tribunal), §15. 

108 Ibid, §§1-5. 
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Despite not saying so explicitly, this provision is aimed at the State of enforcement, not at 
the ICC. From the wording, it seems clear that the actor intended to conduct the transfer 
(and take into account the wishes of the individual when doing so) is the enforcement 
State, given that that is where the released person is located. The drafting history shows 
that the provision was included to provide guidance to States,109 and in fact mostly reflects 
rules of international law outside of the Rome Statute protection framework that are 
already binding on States.110 Academic commentary also supports this interpretation. 
Schabas deems that ‘the process of transfer appears to be purely bilateral, a matter 
negotiated between the State of enforcement and any State that is willing to accept the 
person’. This focus on States to the exclusion of the ICC shows that, in this scenario, the 
ICC is no longer involved in the convicted person’s situation. As such, this stage in 
proceedings cannot be described as shared. 
 

Subsequent Prosecution in the Enforcement State 
 
Removal to an unsafe place is not the only problem that can arise for a released person. 
Rarely will a person be charged at an international criminal court with all the crimes they 
are associated with. This means that when they are released, or about to be released, they 
may face new criminal charges at the domestic level. Such charges may be brought by the 
State of enforcement (under a relevant basis for jurisdiction) or by another State to which 
the individual was transferred post release.  
 
The first situation of this kind concerning the ICC arose in Katanga’s case. With under 
two months to go until the completion of his sentence, the DRC was designated as 
Katanga’s  enforcement State, and he was duly transferred there. His release date of the 
18th January 2016 came and went, but, at the time of writing, he is still detained. The DRC 
authorities decided to institute new charges against him based on events other than those 
dealt with in his ICC trial. He and five co-accused are charged with involvement in the 
deaths of UN peacekeepers in the Ituri district of the DRC.111 
 
Provision was made for such situations in Article 108 of the Rome Statute, which requires 
that the ICC give permission for subsequent criminal prosecutions in the State of 
enforcement. This suggests a type of sharedness. However, there is no indication of an 
ICC function, or of the State providing the ICC with assistance, in the way that 
characterises the other stages of this study. Instead, it is a case of the State not being able 
to exercise one of its own functions without the ICC’s permission because of how the 
individual came to be on that State’s territory. There are interesting questions to be 
                                                

109 Kreß and Sluiter (supra note 21), 1814. 
110 Kreß and Sluiter (supra note 21), 1814. 
111‘DRC: Congolese warlord Katanga on trial again at ICC over new war-crime charges’ (International 

Business Times, 4 February 2016) <http://www.ibtimes.co.uk/drc-congolese-warlord-katanga-trial-
again-icc-over-new-war-crime-charges-1541867> visited 5 June 2016. 
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considered on when the ICC should deny a State permission, and how this permission 
relates to the released person’s rights, but they are beyond the scope of this study.112  
 

4.5. Conclusion 
 
The ICC trial may come to an end, but the sharedness of ICC proceedings continues for 
convicted persons serving a custodial sentence and for acquitted persons who must be 
released. Interestingly, and in contrast to what may appear, sharedness does not continue 
once a convicted person has finished their sentence. Or more accurately, sharedness of the 
type addressed in this study does not continue. It may be that joining the enforcement 
State in the situation of released individuals are other States, for example the State or 
nationality or the State seeking the individual’s extradition. But the story of sharedness 
between the ICC and the enforcement State comes to an end.  
 
Not so for the other two stages of ICC proceedings considered in this chapter. The first of 
these, treatment of convicted individuals in the enforcement State, is an example of where 
States agree to assist the ICC, and in so doing agree to share in the protection of the 
human rights potentially compromised by this enforcement, in this case, protection from 
inhuman treatment. This is connected mainly to conditions of detention, and ensuring that 
they do not violate the convicted person’s rights. The Rome Statute protection framework 
carefully distributes responsibilities between the ICC and the enforcement State. The latter 
is obliged to ensure that the convicted person receives certain standards of treatment, and 
the former is obliged to monitor the enforcement State’s performance. However, the 
sharedness that we see between the ICC and the enforcement State is not the only way in 
which a State may become involved. For the convicted person to arrive in the enforcement 
State, they must be transferred there, a task which falls to the host State. In providing this 
assistance to the ICC, certain obligations of the Netherlands under human rights law 
become engaged. It may therefore be the case that a convicted person will seek to prevent 
their removal to a particular enforcement State by applying to the Netherlands for 
protection. It is this situation that may lead to problems in the implementation of human 
rights.  
 
Turning to acquitted persons, the ICC’s function of releasing acquitted persons from 
custody and of not transferring them to a place where they would be unsafe certainly 
needs to be shared, but States are under no obligation to provide the Court with assistance. 
As the Ngudjolo case has shown, the structural problem caused by the lack of State Party 
obligations has left the Netherlands playing a safety net role. Just as with convicted 
persons, the assistance that the Netherlands provides to the ICC with respect to 

                                                
112 There will doubtless be much academic commentary to come. To see how Article 108 was dealt with 

in Katanga’s case, see  ICC-01/04-01/07-3679 The Prosecutor v Germain Katanga (Decision Pursuant 
to Article 108(1) of the Rome Statute) 7 April 2016 (The Presidency). 
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transferring acquitted persons means that it too becomes involved in the situation, but this 
involvement too suffers from implementation problems. The result of the problems 
present at the two shared stages of this Chapter is that human rights protection is 
inadequate, a situation for which Chapter 7 has suggestions for improvement.   
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5. CHAPTER 5: Witnesses Located on the Territory 
of a State Party 

 
5.1. Introduction  

 
The success of the ICC will rise or fall on its ability to secure testimony from witnesses. 
Eye witness accounts of what happened, who was there, and who was in control, are 
crucial to all criminal trials. The ICC Prosecutor’s case against Kenyan President Uhuru 
Kenyatta was plagued by problems concerning witnesses: some refused to testify because 
of fears for their safety, others admitted to having been bribed to provide false testimony. 
This led first to an adjournment of the case against the accused,1 and finally to the 
termination of the proceedings.2 Without witnesses to provide key testimony, the 
Prosecutor had insufficient evidence to proceed.  
 
A crucial element to getting witnesses before the Court is keeping them safe from the 
negative repercussions of testifying. Witness protection is therefore an essential function 
of the ICC. Some types of witness protection can be carried out by the ICC 
independently. These are principally ‘in-courtroom’ measures, such as the use of 
pseudonyms, voice and image distortion, and closed sessions. The ICC has control over 
the proceedings in the courtroom, and can provide these protective measures by, for 
example, ordering the parties to deal with information confidentially and by controlling 
the information that the Court conveys to the public. Through these measures the identity 
of a witness can be kept secret from the public but not from the other parties to the 
proceedings.  
 
The level and type of protection required will depend on the witness and his or her 
particular circumstances. For some witnesses, in-courtroom measures are sufficient; for 
others, the risk they face is more severe, and additional measures are necessary to 
                                                

1 ‘Kenyatta case: Trial adjourned until 7 October 2014’ (ICC Press Release, 31 March 2014) 
<https://www.icc-cpi.int/Pages/item.aspx?name=pr99> visited 6 June 2016. 

2 ‘Kenyatta case: Trial Chamber V(B) terminates the proceedings’ (ICC Press Release, 13 March 2015) 
<https://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/pr1099.aspx> visited 6 June 
2016. 
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guarantee their safety. Such cases will require ‘out-of-courtroom’ measures, designed to 
protect witnesses before they arrive at the ICC and once they leave it. Out-of-courtroom 
measures can involve protecting witnesses in their homes, moving them to a different 
location, or even relocating them to a different country. The risk that these measures seek 
to address cannot be managed exclusively from the premises of the Court, but rather must 
be implemented on the territory of the State where the witness is located. As such, the 
effective protection of witnesses can only be achieved with the assistance of States. 
Where the ICC seeks to protect witnesses in their home State, the Rome Statute 
protection framework contains obligations on the home State to provide the necessary 
assistance. Where the risk to the witness is such that they cannot be protected in their 
home State, but instead must be relocated elsewhere, the Rome Statute protection 
framework is not as helpful. In this situation there is a need for assistance, but no 
obligation on States Parties to provide it.  
 
The following two chapters will set out how witnesses are protected through out-of-
courtroom measures. Chapter 5 will examine the protection of witness on the territory of 
States Parties, and Chapter 6 will examine the protection of witnesses that are located at 
the seat of the Court. The set-up of these chapters differs from the previous two. For 
suspects and accused, there is a set timeline, with one stage following on from the other: a 
suspect is investigated, then arrested, and tried; if convicted they will serve a sentence 
and be released, if acquitted they will be immediately released. The timeline of a witness’ 
involvement with the ICC is much more fluid. A need for protection can arise at different 
times, and can differ depending on the circumstances. The location of a witness will 
determine which actor’s obligations are engaged. For this reason, the cases are set out not 
chronologically, but geographically.  
 
By its nature, witness protection is confidential and lacking in transparency. While the 
legal basis of the obligations can be traced to provisions in the applicable law, detail on 
their exact nature, and what precisely an actor is required to do, can be lacking. To an 
extent one can understand this need for secrecy. The more information in the public 
domain about how witness protection works at the ICC, the easier it will be for the 
location of protected witnesses to be discovered. For example, if the ICC made public 
which particular countries have agreed to host relocated witnesses, then an ill-intentioned 
search for those witnesses could be narrowed down. This would leave witnesses 
vulnerable. However, the lack of transparency can leave those conducting research into 
this area to operate at times in the realm of guess work. For this reason, discussion of the 
obligations of the ICC and States concerning witness protection has required some 
speculation.  
 
The first situation considered below is the out-of-courtroom protection of witnesses who 
remain in their home State. As this is the first discussion of ICC and State obligations 
regarding witnesses, it will include a description of the general framework of obligations, 
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which in fact apply to all situations involving witnesses. The provisions set out in that 
section will therefore be relevant for the rest of both Chapters 5 and 6. The second 
situation in this chapter concerns witnesses who cannot remain in their home State, but 
who must be relocated abroad. As ever, the obligations of the actors are discussed with a 
view to understanding how human rights are protected in a given factual situation. This is 
the basis for understanding the problems in protection that sharedness can give rise to.  
 

5.2. Protecting Witnesses in the Situation State 
 

5.2.1. Introduction 
 
Where witnesses can be protected while remaining in their own country, and possibly 
their own home, this is to be preferred over more disruptive measures.3 The interference 
caused to a witness’ life by their giving evidence in an ICC trial should be kept to a 
minimum. What is more, if a witness can be protected within their own country, this is 
much more cost efficient, an ever pressing concern for the ICC. Indeed, most witnesses 
are protected while remaining in their home country. While not always the case, for many 
witnesses their home country is the country where the alleged crimes took place and 
which is the subject of the ICC investigation. This State is referred to as the ‘situation 
State’.  
 
When a witness remains in the situation State, a concern of great importance will be their 
safety from harm, both physical and psychological. Threats to a witness’ safety can stem 
from a number of sources. For example, one of the rival factions in the situation State 
may dislike the fact that the witness has testified in an ICC trial and may retaliate. 
Alternatively, prior to a witness giving testimony, interested parties may seek to prevent 
them from doing so, in order to weaken the prosecution or defence case. Such actions are 
generally accompanied by a threat of use of force, either against the witness or the 
witness’ family.  The right to life and to protection from torture and inhuman and 
degrading treatment are the rights that best address these risks, and as such will be the 
focus of this section.  
 
As already mentioned, the situation State is obliged by the Rome Statute to assist the 
Court with witness protection. There are a number of out-of-courtroom measures that the 
ICC and the situation State can employ. Examples include safe houses, increased police 
patrols, close protection for government officials, enhanced surveillance of witnesses' 
homes, and investigations by national authorities. In the Central African Republic (CAR), 
the Office of the Prosecutor (OTP) and the Victims and Witnesses Unit (VWU) jointly set 
up a form of neighbourhood watch programme, consisting of local civilian guards 
                                                

3 'Summary Report on the Seminar on Protection of Victims and Witnesses Appearing Before the 
International Criminal Court' (24 November 2010) (2010 Summary Report), §17.  
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patrolling areas where there is a high density of witnesses.4 More extensive measures 
have seen the ICC request a State to protect an entire zone, camp, or passage way.5  
 
While each of these measures is important and relevant, not all can be covered in this 
section. This is principally due to the availability of information in the public domain, 
which is greater for some measures than for others. For witnesses that are at liberty, two 
protective measures will be discussed: the Initial Response System, and internal 
resettlement. For witnesses that are detained, for example because they have been 
convicted of a criminal offence by a domestic court, protective measures inside a prison 
will be discussed. After setting out the general, overarching obligations of each actor to 
protect the rights of witnesses, the section will discuss the obligations with respect to 
these three types of measures. This is followed by an inquiry into the issues that 
sharedness may create for human rights protection. 
 

5.2.2. Obligations of the ICC 
 
The central provision in the Rome Statute protection framework concerning the ICC’s 
obligation to protect witnesses is Article 68(1) Rome Statute. This imposes an 
overarching obligation on the Court to ‘take appropriate measures to protect the safety, 
physical and psychological well-being, dignity and privacy of victims and witnesses’. 
Article 68(1) is reinforced by Rule 86 RPE, which stipulates that all organs of the Court 
must take account of witnesses’ needs in accordance with Article 68 when performing 
their functions. 
 
Beyond this principal obligation in Article 68(1), the Rome Statute protection framework 
contains a great many provisions on witness protection. Some are addressed to the Court 
as a whole, while some are addressed to particular organs, such as Chambers, the 
Registry, the VWU, and the Prosecution.6 This fragmentation of protection obligations 
across the different parts of the Court has led to some conflict between the different 
organs, and a great deal of confusion over which organ has responsibility for what and 
when.7 Addressing these issues is not part of this thesis, as the research question concerns 
sharedness between different international actors, and not between organs of the same 
actor. The ICC will be treated as a single actor to which all of the obligations in the Rome 
Statute protection framework attach, regardless of the organ they pertain to.  

                                                
4  Markus Eikel, 'External Support and Internal Coordination - The ICC and the Protection of Witnesses' 

in Carsten Stahn (ed), The Law and Practice of the International Criminal Court (Oxford University 
Press 2015), 1126. 

5  'Summary Report on the Round Table on the Protection of Victims and Witnesses Appearing Before 
the International Criminal Court' (29-30 January 2009), 2. 

6  Markus Eikel, 'Witness Protection Measures at the International Criminal Court: Legal Framework 
and Emerging Practice' (2012) 23 Criminal Law Forum 97, 101-111. 

7  Eikel (supra note 6), 118. 
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A question that is central to the ICC’s obligations, and which affects all of the Court’s 
obligations discussed in both Chapters 5 and 6, concerns the types of risk that the ICC is 
obliged to protect against under Article 68(1). Is the ICC obliged to protect a witness 
from all risks to their safety, or only those linked to their involvement with the Court? If a 
witness is threatened by the supporters of an ICC accused that he or she testified against, 
this is clearly a situation in which the ICC should be involved. But where a witness is 
threatened because a neighbour alleges that they stole money, is the ICC obliged to 
intervene?  
 
This particular issue arose in the case of the detained Congolese witnesses, which is dealt 
with in detail in Chapter 6. In that case, Trial Chamber II interpreted the ICC’s obligation 
under Article 68(1) as only applying to risks associated with a witness’ involvement with 
the ICC. The Chamber distinguished between three types of risk: 1) risk incurred on 
account of cooperation with the Court, 2) risk arising from the broader human rights 
situation in the situation State, and 3) risk of treatment that would amount to persecution 
such as would found an asylum claim under the Refugee Convention. It was 
acknowledged by the Chamber that while the general human rights situation in a country 
would influence a witness’ risk assessment, the three types of risk should not be 
conflated. The Chamber held that the ICC’s witness protection role is restricted to the 
first type of risk; protective measures need only be provided against risks incurred 
because of cooperation with the Court, and not against the risk of human rights violations 
generally.8  
 
On a purely textual reading, Article 68(1) does not favour one way or the other. However, 
support can be found for the Trial Chamber’s approach when the Rome Statute protection 
framework is looked at more broadly: Rules 17 and 87 of the RPE do link protective 
measures with ‘risk on account of testimony’. From other ICC decisions and academic 
commentary, one can collect more arguments in favour of a limited view of Article 68(1). 
The ICC has made clear that it is not a human rights court, and is not a court of last resort 
on human rights issues.9 It has been argued that the ICC would be departing from its core 
mandate if it took a broad approach to the scope of witness protection, and would be 
directly or indirectly interfering with domestic proceedings.10  

                                                
8   ICC-01/04-01/07-3003-tENG The Prosecutor v Katanga and Ngudjolo (Decision on an Amicus Curiae 

application and on the “Requête tenant à obtenir présentations des témoins DRC D02 P 0350, DRC 
D02 P 0236, DRC D02 P 0228 aux autorités néerlandaises aux fins d’asile” (articles 68 and 93(7) of the 
Statute)) 9 June 2011 (Trial Chamber II), §§59-62. 

9   ICC-01/04-01/07-3405-tENG The Prosecutor v Germain Katanga (Decision on the application for the 
interim release of detained Witnesses DRC-D02-P-0236, DRC-D02-P-0228 and DRC-D02-P-0350) 1 
October 2013 (Trial Chamber II), §26.  

10  Joris van Wijk and Marjolein Cupido, 'Testifying Behind Bars - Detained ICC Witnesses and Human 
Rights Protection' in Carsten Stahn (ed), The Law and Practice of the International Criminal Court 
(Oxford University Press 2015), 1100.  
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There are however, also arguments in favour of a broad interpretation of the risks covered 
by Article 68(1). For one, there is an element of double standards that emerges if the 
Court follows the Trial Chamber’s decision. Before a witness testifies, it is almost 
certainly the case that all necessary measures will be taken to secure their safety and so 
ensure that they can give their evidence at trial, even if the risk is unrelated to their 
testimony. But once their witness function is complete, the types of risk they are to be 
protected from are reduced.  
 
In pragmatic terms, the distinction that the Trial Chamber draws between the three types 
of risk is not feasible. Indeed, in a decision later that same month, the same Trial 
Chamber stated that: ‘in practice it will be impossible to determine whether any attempt 
to harm the witnesses will be linked to their testimony’.11 Trying to draw the proposed 
distinction also raises thorny issues of causation. The ICC VWU has stated, by way of 
example, that if the threat to a witness’ safety is linked to domestic violence that is 
unconnected to the person’s status as a witness, the VWU would not take action.12 But 
how can the reasons behind domestic violence be determined?13 Perhaps acting as a 
witness caused the victim to be away from home for an extended period, and it was this 
that provoked the violence. Another example is the risk that individuals face from crime. 
Being an ICC witness could be one of the reasons that an individual was made a target for 
armed robbery, but another reason was their wealth. The author argues that to assume that 
the reasons for actions can be separated into three neat categories is mistaken and 
detrimental to human rights protection.  
 
It is this last point which leads the author to conclude that a narrow reading of Article 
68(1) would not accord with the Article 21(3) test. A determination of whether the risk 
facing a witness is due to their association with the ICC will, in many cases, be arbitrary. 
Especially where decisions need to be made quickly, the necessary information to make 
the distinction cannot be gathered and examined properly. For this reason, for Article 
68(1) to be interpreted and applied in accordance with human rights, the net of protection 
must be cast broadly. It should cover all risks that are not patently unconnected to the 
individual’s testimony, and the threshold for unconnectedness should be set high.  
 

                                                
11  ICC-01/04-01/07-3033 The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Decision on 

the security situation of three detained witnesses in relation to their testimony before the Court (art. 68 
of the Statute) and Order to request cooperation from the Democratic Republic of the Congo to 
provide assistance in ensuring their protection in accordance with article 93(1)(j) of the Statute) 22 
June 2011 (Trial Chamber II), §38 

12  Summary Report on Round Table (supra note 5), 2. 
13  This is a particularly important question in the domestic violence context, given the culture of silence 

and stigma that discourages victims from disclosing their experience.  
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Having set out this general basis for the ICC’s obligations, we can now turn to the more 
particular obligations that arise with respect to protecting witnesses through the Initial 
Response System, internal resettlement, and protective measures in prison.  
 

The Initial Response System (IRS) 
 
The IRS is essentially a 24h emergency hotline that can be used by individuals located 
within a defined geographical area to seek assistance should their security be threatened. 
A call to this hotline activates a network of local partners who can then extract the 
individual to a safe location. In other words, if a witness is afraid of being imminently 
targeted, or is in fact targeted, they can call the hotline and help will be sent to remove 
them from the dangerous situation. Once they are safe, a risk assessment is carried out by 
the ICC VWU to see what further protective measures might be needed.14 Such 
programmes have been maintained in the DRC, CAR, Kenya, and Cote d'Ivoire 
situations.15 An IRS was also set up in Mali, although so far there has been little need for 
it,16 and the one in Uganda has now been discontinued because of the decreased threat 
level.17   
 
The only reference to the IRS in the Rome Statute protection framework is in Regulation 
93 of the Regulations of the Registry, which refers to 'Local Protection Measures':  

1. The Registry shall implement measures for the protection of witnesses, 
victims who appear before the Court and persons at risk on the territory of 
the State of their residence.  

2. The Registry shall, where appropriate, be responsible for establishing and 
maintaining an immediate response system as a local security measure for 
witnesses, victims who appear before the Court and persons at risk. The 
system shall operate round-the-clock for the purposes of extricating and 
bringing to safety those witnesses, victims who appear before the Court and 
persons at risk who fall within its purview.  

                                                
14 Human Rights Watch, 'Courting History: The Landmark International Criminal Court's First Years' 

(July 2008), 152-3; Eikel (supra 6), 120; Silvana Arbia, 'The International Criminal Court: witness 
and victim protection and support, legal aid and family visits' (2010) 36 3 Commonwealth Law 
Bulletin 519, 522. 

15 'Report on activities and programme performance of the International Criminal Court for the year 
2013' Assembly of State Parties (New York, 8-17 December 2014 ) Thirteenth session ICC-
ASP/13/19 (2013 Report on Activities), §171. 

16 'Report on activities and programme performance of the International Criminal Court for the year 
2014' Assembly of State Parties (The Hague, 18-26 November 2015) Fourteenth session ICC-
ASP/14/8 (2014 Report on Activities), §261. 

17 'Report of the Court on the Kampala Field Office: activities, challenges and review of staffing levels; 
and on memoranda of understanding with situation countries' Assembly of State Parties (New York, 
6-10 December 2010 30 July 2010) Ninth session ICC-ASP/9/11 (Report of Kampala Field Office), 
§8.  
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(Over time the name of the system has evolved from 'immediate' to 'initial'.18 No explicit 
justification is given, but perhaps it is reflective of the fact that the IRS is the first point of 
contact for a witness at risk.) 
 
The wording of both paragraphs of Regulation 93 is compulsory. The ICC ‘shall’ put in 
place local protection measures. This obliges the ICC to establish and maintain IRSs in 
situation States where needed. Beyond the brief explanation of what an IRS involves, 
Regulation 93 provides little detail on how the system is supposed to operate in practice. 
For further elaboration on the obligations of the ICC, it is necessary to look at 
information from other sources, mainly from ICC reports and academic commentators. 
From these sources it can be discerned that the ICC’s obligation to maintain an IRS 
requires the training of local partners, regular contact with these partners and the local 
authorities, and frequent testing of the responsiveness of the IRS in question.19 In terms of 
staffing an IRS, this appears to be done in collaboration with the situation State. While 
details on staffing are hazy, it appears that the ICC provides the management personnel, 
and the situation State provides the individuals who respond to the calls.20 Paying for 
these staff, as well as financing the IRS in general, is also part of the ICC’s obligation. 
This can be seen from the fact that the IRS is included in the ICC’s budget.21  
 
Once a witness activates the IRS and is extracted to a safe place, the VWU must then 
carry out a new risk assessment to determine what protection measures are necessary 
going forward.22 If the risk assessment reveals that the witness is at such a degree of risk 
that they must be transferred to another location, then the ICC may internally resettle 
them or relocate them abroad. 
 

Internal Resettlement 
 
If a witness cannot remain in their own home and community, the next least disruptive 
measure is for them to move to another region within the situation State. This is referred 
to as 'internal resettlement' (as opposed to 'relocation' which will be used to refer to when 
                                                

18 By 2013, this change had been made (§171 of 2013 Report on Activities, supra note 15) and was 
maintained in the list of abbreviations for the proposed budget for 2016 ('Proposed Programme 
Budget for 2016 of the International Criminal Court' Assembly of State Parties (The Hague, 18-26 
November 2015 ) Fourteenth session ICC-ASP/14/10 (2016 Proposed Budget)). 

19 Report of Kampala Field Office (supra note 17), §10. 
20 I extrapolate from the fact that HRW Courting History report says that the people doing the extraction 

are local partners and that those running the IRS are ICC staff. Also that the identities of witnesses in 
the IRS are withheld from these local partners, supposedly by the ICC staff members. (HRW Courting 
History (supra note 14), 152-3). 

21 'Proposed Programme Budget for 2008 of the International Criminal Court' Assembly of State Parties 
(New York, 30 November to 14 December 2007 ) Sixth session ICC-ASP/6/8, §356 (2008 Proposed 
Budget); see also Eikel (supra note 6), 121. 

22 Eikel (supra note 6), 120 and HRW Courting history (supra note 14), 152-3. 
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a witness is moved abroad). There are two types of internal resettlement: resettlement 
through the ICCPP and assisted move. The degree of ICC assistance differs between the 
two, and the choice between them depends on the level of risk that the witness faces.  
 
The International Criminal Court Protection Programme (ICCPP) is designed to offer 
protection to the ICC witnesses who are most at risk. Reports are contradictory on the 
number of individuals who are protected within the programme – from 66 to over 300.23 
Through the ICCPP, witnesses can be internally resettled or relocated to a third State. The 
obligation on the ICC to establish and maintain the ICCPP is set out in Regulation 96(1) 
of the Regulations of the Registry: "The Registry shall take all necessary measures to 
maintain a protection programme for witnesses, victims who appear before the Court and 
persons at risk." Once again, the language of this provision is compulsory, thereby 
establishing an obligation on the Court. 
 
Information on the ICCPP has been compiled from ICC sources, reports on the ICC, and 
academic commentators. Below is the available detail on the factors for inclusion in the 
ICCPP and some of the tasks conducted by the ICC in this context. The precise 
procedures and measures connected with the programme are confidential.24 
 
Regulation 96(3) contains two sets of factors to be taken into account when deciding 
whether to include witnesses in the ICCPP. For the first set the provision refers back to 
the factors listed in Article 68(1): age, gender, health, and the nature of the crime. The 
second set of factors are listed in Regulation 96(3) itself, and are: a) the involvement of 
the person before the Court; b) whether the person and/or their close relatives are 
endangered because of their involvement with the Court; and c) whether the person 
agrees to enter the programme. In addition, a decision of Trial Chamber I tells us that 
there must be a "high likelihood that the witness will be harmed or killed unless action is 
taken."25  
 
The assessment process for inclusion in the ICCPP can take up to 3 months, during which 
time interim measures may be used, such as temporary resettlement or relocation.26 The 
need for a witness’ continued involvement in the programme is reassessed every 12 

                                                
23 The figure of 66 is from the 2016 Proposed Budget (supra note 18), §191; the figure of over 300 is 

from International Bar Association, 'Witnesses before the International Criminal Court: An 
international Bar Association International Criminal Court Programme report on the ICC's efforts and 
challenges to protect, support and ensure the rights of witnesses' (July 2013)(IBA report), 35. 

24 Regulation 96(7) Regulations of Registry. 
25 ICC-01/04-01/06-1311-Anx2 The Prosecutor v Thomas Lubanga Dyilo (Annex 2, Decision on 

Disclosure Issues, Responsibilities for Protective Measures and Other Procedural Matters) 24 April 
2008 (Trial Chamber I), §43. 

26 HRW Courting History (supra note 14), 154. 
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months,27 and can be concluded when the protection is no longer warranted or the person 
breaches the terms of the confidentiality agreement.28 This agreement requires the witness 
to keep details of the ICCPP secret, and avoid communication with family and friends 
except through VWU staff.29 Once the witness and their family are resettled, the VWU 
will monitor them for as long as necessary. This may be on a long term basis, depending 
on the security situation and threat level. At the ad hoc tribunals, provision for the long 
term exceeds the closure of the tribunals, as the residual mechanisms will take over 
witness protection functions.30  
 
Running the ICCPP is resource intensive for the ICC. Participants are subject to 
psychological assessments,31 and medical, psycho-social, and educational support.32 The 
aim of this support is for the participants to become self-sufficient in their new location, 
which the Court can assist with by finding witnesses jobs and accommodation.33 The 
intensive nature of internal resettlement through the ICCPP, in particular the costs 
involved, means that alternatives will be used where the risk is not as acute. The 
alternative to resettlement through the ICCPP is resettlement under ‘assisted move’. 
 
According to Regulation 95 of the Regulations of the Registry, assisted move may be 
used where ‘a person at risk cannot be managed in the geographical area where the person 
is staying and said person has initiated a move to another area’. Where this move is 
necessary for that person's security, the Registry may provide ‘limited financial or 
logistical support’ for the move, but the move shall remain the decision and responsibility 
of that person. The more limited involvement of the ICC stems from the lower level of 
risk faced by the witness. Namely, the witness will not have been exposed to an 
imminent, life-threatening incident.34 As with resettlement through the ICCPP, the ICC 
provides assistance with a view to helping the witness settle in their new location and 
eventually become self-sufficient.  
 
Unlike the wording of Regulation 96 concerning the ICCPP, the wording of Regulation 
95 on assisted move gives the ICC discretion on whether to provide the assistance: "the 
Registry may assist". This is the only element of the IRS and internal resettlement 
obligations that is problematic for the Article 21(3) test. It is proposed that, while the ICC 

                                                
27 Regulation 96(6) Regulations of Registry. 
28 Regulation 96bis Regulations of Registry. 
29 HRW Courting History (supra note 14), 154. 
30 2010 Summary Report (supra note 3), §6-9. 
31 2013 Report on Activities (supra note 15), §172. 
32 'Report on activities and programme performance of the International Criminal Court for the year 

2012' Assembly of State Parties (The Hague, 20-28 November 2013 ) Twelfth session ICC-ASP/12/9 
(2012 Report on Activities), §158. 

33 HRW Courting History (supra note 14), 154. 
34 Eikel (supra note 4), 1126. 
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is not obliged to provide assistance to a witness in moving to another part of the situation 
State, the Court is obliged to consider and decide upon the witness' application. 
Regulation 95 therefore does not grant unfettered discretion.  
 

Protective Measures in Detention 
 
Detained witnesses can make a very valuable contribution to an ICC trial, especially if 
they are insider witnesses whose imprisonment is linked to the crimes for which the ICC 
accused is being tried. However, as they are detained, most of the usual protective 
measures such as an IRS or internal resettlement are unavailable. The fact of detention 
places the witnesses entirely within the control of the State, making the ICC’s role 
necessarily more limited.  
 
There is no specific provision in the Rome Statute protection framework that deals with 
protecting detained witnesses in the situation State, but the practice of the ICC confirms 
the existence of an obligation to this effect arising under Article 68(1) of the Statute. In 
the detained Congolese witnesses case, the ICC determined that its protection obligations 
under this provision were fulfilled after it secured from the DRC a number of assurances 
as to how the detained witnesses would be protected while in prison:  

a) the witnesses would be detained in a secure prison facility and protected from the 
aggression of other inmates,  

b) the guards who would be guarding the witnesses were trained according to international 
standards and selected in consultation between the VWU and the DRC authorities 

c) the VWU will maintain regular and direct contact with the guards in order to anticipate 
any change in the security situation of the witnesses 

d) the VWU will regularly visit the detained witnesses to assess their security situation 
e) the VWU will monitor any legal proceedings against the detained witnesses.35 

These measures bring together elements of ICC monitoring of detention conditions, and 
participation in the protection regime. According to the ICC’s interpretation of Article 
68(1), in the case in question these protective measures are sufficient to fulfil its 
obligation to protect witnesses. Whether this interpretation satisfies the Article 21(3) test 
depends on the corollary obligations of the situation State.  
 

5.2.3. Obligations of the Situation State 
 
Assisting the ICC with witness protection is not optional for the situation State. Part 9 of 
the Rome Statute contains a number of provisions that oblige States to assist the Court in 
protecting witnesses. As with the section above, this section will first set out the 

                                                
35 ICC-01/04-01/07 The Prosecutor v Katanga and Ngudjolo (Decision on the Security Situation of 

witnesses DRC-D02-P-0236, DRC-D02-P-0228, and DRC-D02-P-0350) 24 August 2011 (ICC, Trial 
Chamber II), §13. 
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obligations of a general nature, and will then discuss the IRS and internal resettlement 
measures, and measures to protect detained witnesses. 
 
Article 86 Rome Statute contains an overarching obligation: ‘States Parties shall, in 
accordance with the provisions of this Statute, cooperate fully with the Court in its 
investigation and prosecution of crimes within the jurisdiction of the Court’. Article 87 
provides that the ICC ‘shall have the authority to make requests to States Parties for 
cooperation’. If a State fails to comply with a request for cooperation, the ICC may make 
a finding of non-compliance under Article 87(7) and refer the matter to the ASP.36 Taken 
together, these provisions make clear that a request for cooperation issued by the ICC 
creates a binding obligation on the State Party whose assistance is requested. 
 
In relation to witnesses, Part 9 contains some more specific provisions. Articles 93(1)(j) 
and 87(4) deal with cooperation requests in witness protection matters. They are broadly 
formulated, and so provide the flexibility necessary for the ICC to adapt to changing 
circumstances and tailor solutions to a given situation: 

Article 93(1)(j): States Parties shall, in accordance with the provisions of this Part 
and under procedures of national law, comply with requests by the Court to provide 
the following assistance in relation to investigations or prosecutions: The protection 
of victims and witnesses  

Article 87(4): In relation to any request for assistance presented under this Part, the 
Court may take such measures, including measures related to the protection of 
information, as may be necessary to ensure the safety or physical or psychological 
well-being of any victims, potential witnesses and their families.  

The Rome Statute protection framework does not contain provisions equivalent to 
Regulations 93, 95, and 96 of the Regulations of the Registry that are aimed at States 
rather than at the ICC. The obligations of the situation State within this framework, as 
regards an IRS and internal resettlement, derive from cooperation requests made by the 
ICC under Part 9 of the Statute. It is possible that alongside cooperation requests there are 
agreements between the ICC and the State, setting out the respective tasks of each actor.37 
Where this is the case, these agreements could also be a source of obligations, although 
no agreements are publicly available.  
 

                                                
36 Or where the situation was referred to the ICC by the UN Security Council, the non-compliance is 

referred to the Security Council also.  
37 In a decision during the Lubanga case, Pre-Trial Chamber I ordered the Registrar to ‘treat as a matter 

of urgency the negotiation of cooperation agreements and ad hoc arrangements on matters related to 
the protection of witnesses’, ICC-01/04-01/06-447 The Prosecutor v Thomas Lubanga Dyilo 
(Decision on a General Framework concerning Protective Measures for Prosecution and Defence 
Witnesses) 19 September 2006 (Pre-Trial Chamber I), 5. 
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A concrete discussion of the obligations of the situation State suffers from a lack of 
available information. Based on different sources, the author describes in limited detail 
below the role played by the State with respect to the IRS and internal resettlement. It is 
not suggested that every action carried by a State is done pursuant to an obligation; that is 
not supported by the sources. It is possible that the situation State is cooperating with the 
Court on a more informal voluntary basis. However, if it considered it necessary, the ICC 
could use the cooperation provisions in Part 9 to create obligations for the situation State.  
 
In terms of the IRS, it seems that the situation State's principal role is to cooperate with 
the ICC in arranging local partners to carry out the extractions. Who exactly make up this 
staff appears to differ between situation countries. In Uganda, the police force was trained 
to assist with the IRS.38 In other places, the staff are made up of local personnel from the 
security sector, or individuals with previous security sector experience.39 Much will 
depend on the realities in the situation State, such as whether State infrastructures like a 
police force have survived the conflict and unrest.  
 
As to the situation State's role with regards to internal resettlement, these will likely differ 
in the long and short term. In the short term, the role is probably to support the ICC in its 
efforts to internally resettle witnesses or to support the assisted moves. This could be by, 
for example, providing information on the availability of property for safe houses or new 
homes, or even in providing accommodation to the witnesses. In the long term, the 
situation State could cooperate with the Court in setting up a national witness programme 
and take over many (or all) of the witness protection tasks from the ICC.40 
 
In addition to the IRS and internal resettlement, there is a plethora of other ways that the 
situation State can assist and work with the ICC in protecting witnesses. For example, the 
State could provide information that forms the basis for the witness risk assessments. This 
was common at the ICTR, where Rwandan intelligence reports formed the basis for 
internal relocation decisions on the part of the ICTR witnesses unit.41 This could be 
purely voluntary, or it could be an obligation on the State if a cooperation request was 
issued to that effect.  
 
For measures protecting detained witnesses inside prison facilities, the question is 
whether the situation State is obliged to honour the assurances that it makes to the ICC, of 
the type set out above. It is not entirely clear whether the assurances are binding 
undertakings or non-binding diplomatic assurances. In the detained Congolese witnesses 
case, the ICC did not go as far as to say that the assurances created legal obligations for 
                                                

38 Report of Kampala Field Office (supra note 17), §10. 
39 Chris Mahony, 'The Justice Sector Afterthought: Witness Protection in Africa' Institute for Security 

Studies (2010) ISBN 978-1-920422-07-3, 41. 
40 Lubanga (supra note 37), 5. 
41 Mahony (supra note 39), 73. 
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the DRC, but they were said to carry ‘great weight’.42 It was deemed essential that the 
assurances were made within the general framework for cooperation under Part 9 of the 
Rome Statute, which is based on mutual trust and good faith.43 They were said to 
‘commit’ the DRC to both the ICC and the ASP.44 It is here that the Article 21(3) test 
becomes important. If the assurances are not binding, the author proposes that this would 
not be an interpretation of Article 68(1) that is consistent with human rights, as it leaves 
the witnesses vulnerable to the whims of the State. Instead, if Part 9 can be used by the 
ICC to create obligations for States, it is proposed that a State can create obligations for 
itself under the same Part. As such, the assurances given by the DRC should be seen as 
creating legal obligations.   
 
Beyond the obligations that a situation State might have under the Rome Statute 
protection framework, the State will have obligations to protect both detained and non-
detained witnesses that derive from sources outside this framework, principally under 
international human rights law. As stated by the UN High Commissioner for Human 
Rights: ‘the protection of the life, physical and psychological integrity, privacy and 
reputation of those who agree to testify before courts is more generally required under 
relevant ICCPR provisions protecting the right to life, prohibiting torture and inhuman or 
degrading treatment, etc.’45 These obligations will be engaged by the fact that the witness 
is on the State's territory and subject to its jurisdiction; they arise independently of the 
individual's status as an ICC witness. The right to be protected from inhuman treatment is 
found in a number of human rights provisions, such as Article 7 ICCPR, Article 3 ECHR, 
and Article 5 ACHPR.  
 

5.2.4. Problems in Human Rights Protection 
 
Implementation problems are the primary issue affecting the protection of ICC witnesses’ 
rights in the situation State. These are intimately connected to the shared nature of this 
protection, and can be distinguished into three types: 1) dependence on unstable and/or 
uncooperative States; 2) lack of transparency and clarity as to the precise nature of 
obligations, and 3) competition between a State’s obligations within and beyond the 
Rome Statute protection framework.  
 
Situation States are often rendered unstable by years of conflict and political turmoil, 
meaning that they can be unsafe for both witnesses and ICC protection teams. A 2013 
report recounted how the IRS in the CAR had to be scaled down because of a 
                                                

42 Katanga and Ngudjolo, 22 June 2011 (supra note 11), §40. 
43 Katanga and Ngudjolo, 22 June 2011 (supra note 11), §40. 
44 Katanga and Ngudjolo, 22 June 2011 (supra note 11), §40. 
45 'Annual Report of the United Nations High Commissioner for Human Rights and Reports of the 

Office of the High Commissioner and the Secretary-General; Right to Truth' Human Rights Council 
(21 August 2009) Twelfth session A/HRC/12/19, §34. 
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deterioration in the security situation following the conflict and the change in 
government,46 although fortunately it appears to still be operating.47 In the Lubanga case, 
the Pre-Trial Chamber noted that a deterioration in the security situation in some parts of 
the DRC meant that the range of measures available to protect witnesses was limited.48 
The ICC depends on the situation State to have control over its territory, as this control is 
important to creating an environment in which witnesses can be properly protected.  
 
Aside from general political instability, ICC witness protection structures are vulnerable 
to obstacles created by uncooperative governments. This is likely to be an increasing 
problem given the growing unpopularity of the ICC among African countries, and Kenya 
is a pertinent example. In the words of the ICC Prosecutor: 

The Office's independent and impartial investigations and prosecutions in the Kenya 
situation have been methodically undermined by a relentless campaign that has targeted 
individuals who are perceived to be Prosecution witnesses, with threats or offers of 
bribes, to dissuade them from testifying or persuade witnesses to recant their prior 
testimony.49 

While the Prosecutor did not go so far as to explicitly accuse the Kenyan government of 
witness interference, the high level of organisation and financing of the campaign 
certainly points in that direction.50 That being said, violence has taken place on both sides, 
with defence witnesses also being targeted.51 Even where a government is cooperative, 
the next election might bring a change in attitude towards the ICC, which is problematic 
given the long term nature of witness protection. In these circumstances, the fact that the 
ICC must rely on the cooperation and assistance of the situation State in order to 
implement its own protection obligations is a major weakness in its ability to protect 
witnesses.  

                                                
46 2013 Report on Activities (supra note 15), §171. 
47 It is mentioned in the 2014 Report on Activities as still being operational (supra note 16), §274. 

48  Lubanga, 19 September 2006 (supra note 37), 4. 
49 ‘Statement of the Prosecutor of the International Criminal Court, Fatou Bensouda regarding the 

unsealing of Arrest Warrants in the Kenya situation (ICC Press Release, 10 September 2015) 
<https://www.icc-cpi.int/Pages/item.aspx?name=otp-stat-10-09-2015-2> visited 6 June 2016. See also  
ICC-01/09-01/11-446 The Prosecutor v Wiliam Samoei Ruto and Joshua Arap Sang (Prosecution 
Motion Regarding the Scope of Witness Preparation) 13 August 2012 (Trial Chamber V), §17. 

50  ICC-01/09-01/15-1-Red The Prosecutor v Paul Gicheru and Philip Kipkoech Bett (Decision on the 
“Prosecution’s Application under Article 58(1) of the Rome Statute”) 10 March 2015 (Pre-Trial 
Chamber II); See also: ‘Reporters, witnesses silenced ‘one by one’ with ICC link deadly in Kenya’ 
(AlJazeera America, 24 August 2015) <http://america.aljazeera.com/articles/2015/8/24/kenyas-dark-
path-to-justice.html> visited 13 June 2016. 

51 ‘Kenyan ‘ICC defence witness’ in Ruto’s trial killed’ (BBC News, 6 January 2015) 
<http://www.bbc.com/news/world-africa-30703876> visited 13 June 2016. The ICC Prosecutor has 
vehemently denied any ICC involvement, ‘Statement of the Office of the Prosecutor regarding the 
reported abduction and murder of Mr. Meshak Yebei’ (ICC Press Release, 9 January 2015) 
<https://www.icc-cpi.int//Pages/item.aspx?name=otp-stat-09-01-2015> visited 25 September 2016. 
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One could describe these problems as political, which is in many ways true. If the ICC 
cannot implement its obligations because of instability or lack of cooperation, this leaves 
witnesses vulnerable. Possibly it could mean that a trial cannot proceed. Where 
cooperation is the issue, the Rome Statute allows the ICC to make a finding of non-
compliance, with the option of referring the matter to the ASP (or where the situation was 
referred by the UN Security Council, to the Security Council).52 In addition, the ICC 
could bring criminal charges of witness intimidation and interference under Article 70 
Rome Statute, as it has done in the Bemba case53 and the Kenya situation.54 Where 
instability is the issue, there is no quick fix.  
 
The second type of implementation problem arising in witness protection is linked to the 
ambiguity surrounding the actors’ obligations. Generally speaking, the purpose of 
discussing obligations in this thesis is to provide clarity on the question of which actor 
must do what. However, for the protection of witnesses in the situation State, there is still 
much that remains unknown. The confidential nature of witness protection measures, 
while understandable and necessary, renders it difficult to know how the generally-
worded provisions of the Rome Statute protection framework operate in practice.  
 
It is possible that this ambiguity exists for outside observers only, and that between the 
ICC and the situation State the respective roles, tasks, and obligations have been clearly 
arranged (confidentially). However, in the interests of covering all potential issues with 
human rights protection, it is necessary to contemplate situations where this is not the 
case. If the actors are not clear on their role in witness protection, obligations may not be 
properly implemented, placing the rights of the witness at risk. The Rome Statute 
protection framework provides a tool to help prevent this potential problem. Rule 16(4) 
RPE allows the Registrar to make agreements for the ‘provision of support services on 
the territory of a State’ for witnesses at risk. Such an agreement could explicitly set out 
the actors’ respective obligations and tasks. A model agreement of this type could be 
produced by the ICC and modified to fit the particular circumstances of the situation State 
and the witness protection needs. Pre-Trial Chamber I has promoted the use of such 
agreements,55 acknowledging their value in protecting witnesses.  
                                                

52  Article 87(7) Rome Statute. 
53 ‘Bemba, Kilolo et al. trial opens at the International Criminal Court’ (ICC Press Release, 29 September 

2015) < https://www.icc-cpi.int/Pages/item.aspx?name=pr1155> visited 7 June 2016; ICC-01/05-
01/13-1-Red2-tENG The Prosecutor v Jean-Pierre Bemba, Aimé Kilolo Musamba, Jean-Jacques 
Mangenda Kabongo, Fidèle Babala Wandu and Narcisse Arido (Warrant of arrest for Jean-Pierre 
Bemba, Aimé Kilolo Musamba, Jean-Jacques Mangenda Kabongo, Fidèle Babala Wandu and 
Narcisse Arido) 20 November 2013 (Pre-Trial Chamber II). 

54 ‘Situation in Kenya: ICC Judges unseal an arrest warrant against Paul Gicheru and Philip Kipkoerch 
Bett’ (ICC Press Release, 10 September 2015) < https://www.icc-
cpi.int//Pages/item.aspx?name=pr1149> visited 7 June 2016; Gicheru and Bett, 10 March 2015 (supra 
note 50). 

55  Lubanga, 19 September 2006 (supra note 37), 5. 
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The third problem concerns the interaction between the situation State’s obligations 
within the Rome Statute protection framework, and beyond it. Under the witness 
protection regime within the framework, the situation State must comply with 
cooperation requests from the ICC. As far as the author has been able to ascertain, with 
respect to an IRS and internal resettlement, the role of the situation State is a supportive 
one. For example, it might provide the staff for an IRS and accommodation for internal 
resettlement. The ICC takes the lead in these measures, and the State provides assistance. 
Beyond the Rome Statute protection framework, human rights law creates positive 
obligations for States that may require a more pro-active approach to protection. In other 
words, under human rights law it is the State that must take the lead in protection 
measures.  
 
This distinction becomes important in cases where the risk to a witness cannot be clearly 
understood as either connected to their involvement with the ICC or not. The current 
approach of the ICC is to protect only against those risks linked with the witness’ 
association with the Court. This is problematic in terms of the adequacy of human rights 
protection for the reasons set out above, namely that the three-way distinction is 
unrealistic and difficult to implement. The author’s proposal of interpreting 68(1) broadly 
goes someway to remedying this issue, but problems remain. Each may assume that the 
risk facing the witnesses places them within the realm of the other actor, leaving the 
witness vulnerable to not being protected at all. This is a serious concern, and an 
important way in which the shared nature of witness protection is detrimental. 
 

5.2.5. Concluding Observations 
 
Witnesses remaining in their homes, or if that is not possible, at least within their home 
country, is the ICC’s preferred form of witness protection. It minimises disruption to 
witnesses’ lives and reduces costs for the ICC. Making this happen is an important ICC 
function, and one that it shares with the situation State. Establishing and maintaining 
witness protection measures such as the Initial Response System and internal resettlement 
is required of the ICC by the Rome Statute protection framework. Through cooperation 
requests issued by the Court, States are required to assist the ICC with those protection 
measures. Together, these form the obligations by which the two actors protect ICC 
witnesses on the territory of situation State.  
 
The highly confidential nature of witness protection at the ICC has meant that this section 
must inevitably be left somewhat incomplete. Particularly with respect to the situation 
State, there is some information with regard to IRS and internal resettlement, but little is 
available about the specific nature of obligations beyond the general provisions in Part 9 
of the Statute. Consequently, when identifying possible problems associated with the 
sharedness of the situation, some speculation was required. The potential deficiencies in 
the protection of witnesses from inhuman treatment can be linked to implementation 
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problems. There is no absence of legal provision, but rather circumstances that could 
prevent their full implementation. This leaves witnesses vulnerable.  
 
Not all witnesses can be protected within the situation State even if they are moved to a 
different part of the country, such is the danger they face because of their testimony. This 
leads up to the more dramatic way of protecting ICC witnesses: relocating them to 
another country entirely. 
 

5.3. Protecting a Witness Through Relocation to a 
Third State 

 
5.3.1. Introduction 

 
Where the threat to a witness is so severe that it cannot be managed within the situation 
State, even by internal resettlement, the remaining option is to move the witness abroad. 
Reports abounded in relation to the Kenya situation, with stories of witnesses being 
moved to Europe and given lifelong protection, even completely new identities.56 This 
individual type of relocation is the most commonly practiced, but relocation can also take 
place on a large collective scale. As the ICC Prosecutor prepared to announce the first 
arrest warrants in the Darfur situation, the Court simultaneously evacuated 150 refugees 
from eastern Chad to a more secure location at a new camp.57  
 
Relocation abroad is relatively unusual compared to the use of protective measures within 
the situation State. In 2016 the ICC foresees that only 23 witnesses will be located 
abroad.58 This is a reflection of the fact that relocation is a “serious measure” of last 
resort, which can have a “dramatic impact” on the life of the witness.59 Removing the 
witness from their normal surroundings and family ties can have a significant 

                                                
56 ‘80 Kenyan ICC Witnesses in Safe Houses Abroad’ (Mwakilishi, 23 January 2013) 

<http://www.mwakilishi.com/content/articles/2013/01/23/80-kenyan-icc-witnesses-in-safe-houses-
abroad.html> visited 13 June 2016; ‘Ocampo Witnesses Now Sent to Europe’ (Property Kenya, 10 
March 2011) <http://www.propertykenya.com/news/1439775-ocampo-witnesses-now-sent-to-europe> 
visited 13 June 2016. 

57 There is no indication of where this new camp was. “Article 86” in  William Schabas, The 
International Criminal Court: a commentary on the Rome Statute (Oxford University Press 2010), 
825. For more on this, see 'Report on programme performance of the International Crminal Court for 
the year 2007, Addendum' Assembly of States Parties (1 August 2008) 14-22 November 2008, The 
Hague ICC-ASP/7/8/Add.1, §9 and 2008 Proposed Budget (supra note 21), §42. 

58 2016 Proposed Budget (supra note 18), 191. 
59  ICC-01/04-01/07-776 The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Judgment on 

the appeal of the Prosecutor against the "Decision on Evidentiary Scope of the Confirmation Hearing, 
Preventive Relocation and Disclosure under Article 67(2) of the Statute and Rule 77 of the Rules" of 
Pre-Trial Chamber I) 26 November 2008 (The Appeals Chamber), §§66 and 67. 
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psychological effect.60 To minimise this, the ICC strives to relocate witnesses to a region 
with similar cultural, linguistic, and geographic characteristics.61 Relocation is also 
undesirable because it may actually highlight an individual’s involvement with the ICC, 
making it harder for them to return home at a later point. For these reasons, relocation 
must involve careful and long term planning for the safety and well-being of the 
witness.62  
 
In order to protect a witness through relocation abroad, it is necessary that the ICC has the 
cooperation and assistance of States willing to host these witnesses and allow them to 
make new lives on their territory. These States will be termed ‘relocation States’. To 
carry out the function of protecting witnesses through relocation, the ICC needs the 
assistance of States. However, the type of sharedness we see in this situation is different 
from when the witness is protected within the situation State. If the witness needs to be 
relocated abroad, it will be shown below that there is no corresponding obligation on 
States to assist the Court by hosting the witness.  
 
Just as for a witness who remains in their home country, when a witness is relocated 
abroad the primary concern threats will be threats to their physical safety. The right to life 
and to protection from inhuman treatment create obligations for addressing such threats. 
The discussion below will also include the prohibition on removal aspect of protection 
from inhuman treatment and the right to life. This will be relevant once the witness has 
already been relocated, as it prevents the relocation State from returning them to a 
country where they would be at risk. The discussion of obligations in the following 
section is done in relation to these two rights and covers the ICC and the relocation State 
in turn.  
 
Detained witness, while often crucial to ICC trials, are not considered in this section. 
Unless they were reaching the end of their sentences, it is very unlikely that the situation 
State, which is also the detaining State, would be willing to release a witness from 
custody and allow them to be relocated to a third State to live in freedom. The limited 
situation in which this might happen is discussed in Chapter 6.  
 

5.3.2. Obligations of the ICC 
 
The obligations of the ICC can be discussed under two categories: those that relate to 
protecting a witness from inhuman treatment before they arrive in the relocation State, 
and those that protect the witness after. As to before, the obligations involve including a 

                                                
60 The VWU discourages relocation because of the psychological harm: 2010 Summary Report (supra 

note 3), §17. 
61 2010 Summary Report (supra note 3), §26. 
62 Katanga, 26 November 2008 (supra note 59), §§66 and 67. 
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witness in the ICCPP and finding a relocation State to which they can be transferred. 
Regarding after arrival, the obligations are aimed at ensuring that once the witness is 
settled in the relocation State, they are not subjected to inhuman treatment. 
 
Protecting a witness from inhuman treatment through relocation abroad is done within the 
ICCPP. The source of the ICC’s obligations is the same as that discussed in relation to the 
ICCPP and internal resettlement: Article 68(1) imposes an overarching duty to protect 
witnesses, and Regulation 96(1) requires that the ICC set up a witness protection 
programme. Article 68(1) states that the ICC must take ‘all appropriate measures’ to 
protect witnesses, and what these measures are will depend on the circumstances. In the 
context of relocating witnesses abroad, an essential measure that the ICC must carry out 
is to seek the cooperation of States Parties and request that they act as relocation States. 
When searching for a relocation State, it goes without saying that this must be a State 
which does not itself present a threat to the witness’ safety.  
 
The way in which the ICC goes about requesting assistance from States is through 
diplomatic channels. This can be done in an ad hoc way, without any formal 
arrangements between the two actors, but the Rome Statute protection framework also 
provides for a more structured way through relocation agreements. The ICC has the 
power, pursuant to Rule 16(4) RPE, to “negotiate agreements on relocation and provision 
of support services on the territory of a State to witnesses”. This provision is not phrased 
as an obligation, but rather leaves the choice on whether to conclude such an agreement 
to the discretion of the Registry. Relocation agreements are framework agreements 
between the ICC and a potential relocation State that indicate a willingness on the part of 
a State to host witnesses, and which streamline the relocation process. For instance, 
instead of the ICC dealing with a range of government agencies, a relocation agreement 
allocates the task to just one. This significantly speeds up the process of identifying a 
relocation State.63 Importantly however, relocation agreements as currently formulated do 
not require States to accept a particular witness in any given instance (more on this 
below). 
 
Once the ICC secures a State’s cooperation, the witness can be transferred to that State. It 
is then possible to discuss the obligations of the ICC to protect witnesses after their 
relocation. The ICC’s obligation under Article 68(1) to protect a witness from inhuman 
treatment, and to protect other rights affected by their involvement with the Court, does 
not end when the witness arrives in the relocation State. Rather, the ICC has stated that 
the VWU must monitor relocated witnesses for as long as necessary.64 If this monitoring 
                                                

63 IBA Report (supra note 23), 36. 
64 ‘the situation of relocated witnesses can be monitored by the Court as long as is needed’. This too is 

the case for the witnesses of the non-permanent tribunals. Witnesses participating in the ICTR 
protection programme will remain under the supervision of the tribunal until the protection ends with 
the consent of the witness and awareness of the chamber. At the SCSL there is a residual monitoring 
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revealed threats to the witness that were not being addressed by the relocation State, the 
author proposes that included in the term ‘all appropriate measures’ in Article 68(1) is an 
obligation on the Court to contact the relocation State and attempt to prevent any 
violations of a witness’ rights. The intervention by the ICC could be done, for instance, 
through mediation or appropriate forms of pressure, including issuing a cooperation 
request.65 
 
There is one type of measure, aimed at protecting a witness once they arrive in the 
relocation State, that the ICC can take pre-emptively using the relocation agreements. In 
addition to streamlining the relocation process, relocation agreements regulate the 
conditions of stay of a protected person and the respective obligations of the Court and 
the State.66

 In this sense they play an important function in providing detail to the 
otherwise very general obligations in the Rome Statute. When drafting relocation 
agreements, the Court could seek to prevent certain types of problems. For example, it is 
proposed that one of the ‘appropriate measures’ referred to in Article 68(1) is the 
inclusion of protection from removal provisions in relocation agreements. This is 
designed to preclude the relocation State from removing the witness and their family to a 
country where they would be at risk, such as the country from which they were relocated 
in the first place.  
 
One way for the ICC to do this would be to include a provision in the relocation 
agreement explicitly stating that the witness cannot be removed to a situation of risk. 
However, the drafting and signing of these agreements requires a cooperative and 
conducive atmosphere, which may be hampered by such a provision if the relocation 
State resents the implication it entails. There is a subtler option, inspired by the 
agreements on enforcement of sentences. These agreements between ICC and States set 
out the terms under which a State enforces a sentence handed down by the Court. They 
always contain a provision on the transfer of the convicted person on completion of 
sentence. If the enforcement State does not permit a released person to remain on its 
territory, as is often the case, it may transfer them elsewhere. Such a transfer must be 
done ‘in accordance with the law of’ the enforcement State. It has been argued elsewhere 
in this thesis that such phrases in the Rome Statute protection framework should be 
interpreted as including both the State’s domestic law obligations, and its international 
law obligations. These would include the prohibition on removal, given its customary law 
nature. When concluding relocation agreements, the ICC could push for the inclusion of a 

                                                                                                                                                  
mechanism that will continue to undertake security assessments at periodic interviews beyond the 
closure of the Court. 2010 Summary Report, (supra note 3), §§6-9. 

65 When discussing the obligations of the relocation State, it will be argued that the ICC cannot use a 
cooperation request issued under Part 9 of the Rome Statute to compel a State to act as a relocation 
State. However, once the State has agreed to this role, the ICC could issue a cooperation request if the 
actions of the State were placing a witness at risk.  

66 ECLI:NL:RBDHA:2013:BZ7942, District Court of The Hague, 8 March 2013, §3. 
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similar provision, stating that the witness cannot be removed except in accordance with 
the law of the relocation State.  
 
Part of this section has concerned actions that the ICC is obliged to take: it is obliged to 
seek the cooperation of potential relocation States, it is obliged to monitor witnesses after 
their transfer to those States and step in where necessary. However, this section has also 
discussed actions that the ICC may take: it may conclude relocation agreements, and it 
may include in these agreements provisions seeking to pre-empt certain problems. This 
set of actions are, according to the Rome Statute protection framework, discretionary. 
However, they play an important role in protecting witnesses. The existence of 
agreements helps to relocate a witness quickly, limiting their exposure to risk in the 
situation State. Tailoring the agreements in the way suggested would help prevent 
exposure to risk once the relocation has happened. For this reason, the author proposes 
that these measures should not be interpreted as entirely discretionary. If Article 86 and 
Rule 16(4) are to be interpreted and applied consistently with human rights law, as the 
Article 21(3) test requires, there must be a degree of compulsion to these actions. It would 
not be appropriate to make the conclusion of agreements compulsory, as the ICC is 
dependent on States to agree to them voluntarily. However, the provisions should be 
interpreted as obliging the ICC to use its best efforts to conclude relocation agreements, 
and its best effort to ensure that, in terms of substance, they provide as much protection to 
witnesses as possible.  
 

5.3.3. Obligations of the Relocation State 
 
The obligations of the relocation State must also be distinguished into two stages, but in 
this case between those applicable before the State agrees to be a relocation State, and 
those applicable once the witness has arrived. This distinction is largely similar to the one 
made in the context of enforcement States in Chapter 4: States are not under an obligation 
to be an enforcement State, but once they agree to be and accept the convicted person, a 
number of obligations become applicable. The same is true here: States are not obliged to 
be relocation States, but where they agree to be so, it comes with obligations.  
 

Obligations Before Agreeing to be a Relocation State 
 
There is an important difference between situation States and relocation States. For 
situation States, the witness is already present on the territory, and is often a national or 
resident. For relocation States, the witness is outside the territory and has yet to enter it. 
As was the case for the stages of interim release and acquitted persons, there is nothing in 
the Rome Statute protection framework that deals explicitly with whether States are 
obliged to act as relocation States for at-risk witnesses. Potential sources for such an 
obligation are found in Part 9 of the Rome Statute, namely Article 86, which creates a 
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general obligation for State Parties to cooperate with the ICC, and Article 93(1)(j), which 
requires States to cooperate with requests relating to the protection of witnesses.  
 
These provisions could be interpreted in such a way as to allow the ICC to issue a binding 
cooperation request to a State, thereby obliging it to accept a witness on its territory. In 
support of such an interpretation is the wording of the provisions themselves. They 
empower the ICC to ask for cooperation from States ‘in relation to investigations or 
prosecutions’.67 Relocating witnesses is an intrinsic part of investigations and 
prosecutions in so far as neither of these would be possible without witnesses, and so 
witnesses must be adequately protected.  
 
Opposing this interpretation of Article 86 and Article 93(1)(j) are a number of arguments 
which are, in the author’s opinion, convincing. The first argument is based on practice. 
There has been no cooperation request issued by the ICC in its 14 years of operation 
obliging a State to host a relocated witness. Where ICC reports refer to witness 
relocation, it is clear that it is considered to be a voluntary measure.68 This is supported by 
the practice of some States Parties, whose national legislation implementing the Rome 
Statute, including Part 9, explicitly leaves the decision on whether to admit a witness to 
the national authorities.69 At the ad hoc tribunals, relocation was also done on voluntary 
basis. In the context of relocating an acquitted person, the ICTR considered that a State’s 
obligation to cooperate on such matters extended to consulting with the Tribunal only; the 
State was not required to grant residence or extend special treatment to the acquitted 
individual.70 This was the same when it came to relocating witnesses.71 The ICTR’s 

                                                
67 Article 93(1) Rome Statute. 
68 'Report of the Court on cooperation' Assembly of State Parties (The Hague, 18-26 November 2015 ) 

Fourteenth session ICC-ASP/14/27, §41. 
69 In Canada, the Minister of Citizenship and Immigration must give consent for the admittance of an 

ICC witness into the country. In the UK, admittance of a witness depends on a court decision. See 
Valerie Oosterveld, Mike Perry and John McManus, 'Cooperation of States with the International 
Criminal Court, The Twenty-Fifth Memorial Issue: The Eve of the International Criminal Court: 
Preparations and Commentary - How the World Will Relate to the Court' (2001-2002) 25 Fordham 
International Law Journal 767, 814-816. 

70  Case No. ICTR-99-46-A28 The Prosecutor v André Ntagerura (Decision on the Motion by an 
Acquitted Person for Cooperation from Canada, Article 28 of the Statute) 15 May 2008 (Trial 
Chamber III), §4 

71 For an interesting case on this, see the case law surrounding refugee witnesses at the ICTR. A number 
of defence witnesses were living unlawfully in Kenya. The defence counsel argued that if Kenya 
deported them back to Rwanda, they would disappear and so not be available to testify. To remedy 
this, the defence asked the ICTR to order Kenya to grant the witnesses refugee status. The ICTR held 
that it did not have the power to compel a State to grant such status, but it did ask the Registrar to seek 
the cooperation of Kenya in ensuring that the witnesses would be available for trial. See Mohamed 
Othman, 'The 'Protection' of Refugee Witnesses by the International Criminal Tribunal for Rwanda' 
(2002) 14 International Journal of Refugee Law 495. 
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approach reflects the idea that being free to control who enters territory is an important 
element of State sovereignty.  
 
The second argument looks to the drafting history. The whole of Part 9 was subject to 
great debate during the drafting of the Rome Statute, with some States not convinced that 
cooperation should be an obligation at all. The entire State cooperation regime was 
carefully negotiated in order to take into account State concerns about sovereignty.72 In 
light of this history of delicate compromise, it would not be appropriate to interpret the 
Statute so as to create onerous obligations on States that are not explicitly set out in the 
Rome Statute protection framework. Thirdly and finally, academic opinion favours the 
view that, in the long term, an approach based on requests and not orders will provide a 
more sustainable way of protecting witnesses through relocation.73 
 
A corollary of the proposed interpretation is that States are under no obligation to 
conclude relocation agreements with the Court. Indeed, in the practice so far, relocation 
agreements have been drafted in such a way that even if a State does conclude one with 
the Court, it does not create an obligation to accept a witness in any given instance. 
Instead, relocation will only take place if the State has accepted a proposal from the ICC 
regarding a specific witness.74 
 
The proposed interpretation of Articles 86 and 93(1)(j) means that States are under no 
obligation to act as a relocation State for an at-risk witness, and the ICC may not use 
those provisions to create obligations to that effect. The remaining question is whether 
this interpretation satisfies the Article 21(3) test; in the opinion of the author, it does. 
Article 21(3) has its limits in what it can require from the interpretation and application of 
the Rome Statute protection framework. One such limit is that it cannot require the 
creation of entirely new obligations for the States Parties, which is what a broad reading 
of Articles 86 and 93(1)(j) would entail.  
 

Obligations After Agreeing to be a Relocation State 
 
Once a State volunteers to host a relocated witness, it is then possible to speak of legal 
obligations for the State. The obligations relevant for this discussion are those that require 
the State to keep the witness safe from inhuman treatment, including by not expelling the 
witness to another State where they would be at risk.  
 
A discussion of the obligations arising under the Rome Statute protection framework 
begins with Part 9 of the Rome Statute. Once the State has agreed to act as a relocation 

                                                
72 Schabas (supra note 57), 973. 
73 Othman (supra note 71), 502-3. 
74 IBA report (supra note 23), 36. 
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State and has accepted a witness, Articles 86 and 93(1)(j) can properly be used to issue 
cooperation requests in relation to those witnesses. For example, the ICC may request that 
a State refrain from certain behaviour with respect to a witness, or provide increased 
protection to a witness. Because of the compulsory nature of these requests, the relocation 
State is obliged to comply. In addition to this, a relocation State may have obligations 
arising from a relocation agreement if one was signed, although given their confidential 
nature, this is hard to know for sure. It is possible that these agreements do not contain 
new obligations, but rather add detail to existing obligations or, as the author suggests, 
refer to other obligations the State has beyond the Rome Statute protection framework.  
 
Under human rights law and refugee law, the relocation State is bound to safeguard 
witnesses’ rights. Provisions including Article 7 ICCPR, Article 3 ECHR, and Article 5 
ACHPR (depending on the region) all provide for the right to life and against inhuman 
treatment. Intrinsic to this right is protection from exposure to a risk of inhuman treatment 
in another State, and obligation codified in Article 3 CAT. Where relocation agreements 
make reference to the law of the relocation State, the line between obligations within and 
beyond the Rome Statute protection framework will become somewhat blurred: in effect, 
the State’s obligations beyond the ICC protection framework will be incorporated within 
it. However, even if the relocation agreements make no such reference, the human rights 
law obligations of the relocation State will apply to witnesses. Being on the territory of 
the State, the witnesses would undeniably be within the relocation State’s jurisdiction.  
 

5.3.4. Problems in Human Rights Protection 
 
The discussion of the obligations of the ICC and the relocation State highlights a 
significant structural problem in the ICCPP relocation regime. There is a function that 
needs to be shared - witness protection through relocation - but the actor with the 
obligation to carry it out lacks the capacity to do so, and the actor with the capacity to 
carry it out lacks the obligation to do so.  
 
The lack of obligations on the part of State Parties to host at-risk witnesses makes the 
ICC entirely dependent on the voluntary assistance of States. This can create a gap in 
protection where a witness faces the possibility that no State will be willing to host them. 
Given the level of threat against them, without a relocation State witnesses will be 
exposed to harm. Even if the witness is withdrawn from ICC proceedings, this will not 
always neutralise the risk the witness faces. For instance, it may be known in the witness’ 
community that they have been in intensive contact with ICC staff, even if they have not 
yet testified. In the words of one commentator: ‘Out of all the protective tools available to 
the Court, the ICCPP serves as a prime example to show how the limitations of external 
support significantly weaken the Court’s protection capabilities’.75 
                                                

75 Eikel (supra note 4), 1123. 
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The ICC’s current approach to dealing with this structural problem utilises four related 
measures. Each is designed to encourage States Parties to provide voluntary assistance in 
relocating witnesses, albeit in different ways. They will be discussed in turn, and the 
author will comment on their advantages and disadvantages.  
 
Relocation agreements have been mentioned already, and are at the forefront of the ICC’s 
efforts to encourage States to volunteer as relocation States. The Court regularly calls on 
States to conclude relocation agreements if they have not already done so.76 Increasing 
the number of agreements is an ongoing aim for the ICC, with one of its strategic goals 
for 2013-2017 being to ‘encourage States to conclude further voluntary agreements with 
the court on…relocation of witnesses’.77  
 
Concluding relocation agreements and using these as the basis for relocating witnesses is 
an alternative to relocating witnesses on an ad hoc basis. The clearest advantage of this is 
that, in signing such an agreement, the State demonstrates its willingness to act as a 
relocation State. This means that when the ICC has a witness in need of relocation, there 
is a pool of States which it can contact, and it can rely on the expedited procedures 
provided for in these agreements to relocate the witness quickly. This can be key, 
especially when there is an urgent need for protection. If there is an existing group of 
willing States, this reduces the chance that no relocation State can be found for a witness.   
 
There are further advantages to using relocation agreements over ad hoc arrangements. 
First, in terms of the quality of life of the witness and their family, relying on ad hoc 
arrangements can leave them in a state of constant anxiety over their uncertain situation. 
This in itself is problematic from the perspective of protecting them from inhuman 
treatment. Second, in terms of financial costs, ad hoc solutions entail increased 
management costs for the Court. For example, witnesses who are in an uncertain situation 
will not be able to integrate into their new society and find a job, their health care costs 
will be higher as they will not be covered by domestic insurance policies, and children 
will need to be educated in private international schools until a permanent situation is 
found.78 Because witnesses relocated pursuant to a relocation agreement are in a more 
certain situation, these additional costs will be less, meaning that the costs of relocating 
witnesses pursuant to an agreement is 45-75% lower than without an agreement.79 
 
Despite these clear advantages, signing a relocation agreement and indicating to the ICC 
a willingness to accept at-risk witnesses appears to be a significant commitment for 
States. One of the disadvantages of relocation agreements is therefore the persistent 
                                                

76 2012 Report on Activities (supra note 32), §172; 2013 Report on Activities (supra note 15), §188; 
2015 Report on Activities (supra note 68), §42. 

77 2016 Proposed Budget (supra note 18), 193.  
78 2015 Report on Activities (supra note 68), §41. 
79 2015 Report on Activities (supra note 68), §41. 
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reluctance of States to conclude them. As of 2015, only 15 are in existence, and no new 
agreements had been signed since January 2012.80 In 2009, 210 notes verbales were sent 
to States Parties requesting cooperation on relocation, and the ICC only received 31 
responses, the majority of which did not result in agreements being signed.81 As the 
activities of the ICC continue to expand, this will grow increasingly problematic. A report 
presented by the Court to the Assembly of State Parties highlighted an urgent need for 
new agreements to be concluded.82 In particular there need to be more agreements with 
African States, so that witnesses can be relocated to States with similar cultural and 
linguistic characteristics, to aid integration.83 A greater number of agreements would also 
better protect witnesses, as there will be more places they could potentially be, making 
them harder to find.84  
 
There are further limits on how well relocation agreements can fill the structural gap in 
protection created by the sharedness of witness relocation. As currently drafted, 
relocation agreements are only framework agreements, couched in general terms; they do 
not impose an obligation on States to accept a witness in any given instance. This means 
that there are some States that have signed relocation agreements but have never accepted 
a witness.85 Once again relocation agreements are comparable to enforcement 
agreements, which require the separate consent of a State to the hosting of each convicted 
person. There is a justified reluctance to write these agreements in such a way as to create 
an obligation on States to accept an individual, as it might well make States even more 
reluctant to sign them.86  
 
While the signing of relocation agreements is certainly positive, their lack of specific 
obligations means that they are of less assistance in protecting the types of witness who 
are hardest to relocate in the first place. States will generally not raise an objection to 
receiving a witness who was a peaceful farmer or school teacher. They are less likely to 
welcome witnesses who are themselves accused of participation in criminal activity, 
especially in war crimes or crimes against humanity allegedly committed in the same 

                                                
80 2015 Report on Activities (supra note 68), §42. However, recent reports indicate the Ireland could be 

about to conclude a relocation agreement with the Court, ‘Ireland could become home to witnesses 
under an international protection programme’ (thejournal.ie, 1 June 2016) 
<http://www.thejournal.ie/relocation-witness-protection-ireland-2798226-Jun2016/> visited 8 June 
2016. 

81 Eikel (supra note 4), 1125. 
82 2015 Report on Activities (supra note 68), §42. 
83 ‘With regard to the country to be chosen to relocate the witnesses it was stated that protected persons 

from African countries should preferably be relocated within the African continent and in a region 
where cultural, linguistic and geographic particularities are close to the person’s region of origin, thus 
avoiding any abrupt uprooting’ 2010 Summary Report (supra note 3), §36.  

84 IBA report (supra note 23), 36. 
85 IBA report (supra note 23), 36. 
86 IBA report (supra note 23), 36. 
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conflict as the accused. Consider a former child soldier or a low to mid ranking soldier. 
And yet it is these types of insider witnesses who are often key in ICC prosecutions, and 
who also have the right to protection from inhuman treatment. In relation to individuals 
such as these, Western States have been accused of employing a double standard.87 In at 
least one case, there is the suggestion that a potential suspect was given training in a 
European military academy, and yet protection was refused to prosecution witnesses.  
 
A further disadvantage of relying on relocation agreements to overcome to structural 
problems in witness protection is that they are ill equipped to deal with emergency 
situations. While relocating witnesses pursuant to a relocation agreement is faster than 
without, the process can still take months. At the beginning of 2011, the ICC was faced 
with an urgent and unforeseen situation, and requested States Parties to temporarily 
accept witnesses on their territory. Nine requests of this type were made, none of which 
received a positive reply. In February 2016, the ICC Prosecutor accidentally released the 
names of a number of protected witnesses in the Gbagbo and Blé Goudé trial.88 This 
mistake could have placed these witnesses in imminent danger, and possibly it was 
necessary to relocate them (information is naturally very limited). These types of events, 
although hopefully rare, illustrate that relocation might be necessary on very short notice, 
and the current system struggles to cope. It is essential that the ICC be able to urgently 
evacuate a witness to a safe country when a life threatening situation arises, and where it 
cannot, there is a serious risk to that witness.89  
 
The ICC acknowledges the shortcomings of relying on relocation agreements alone, and 
so continues to look for further solutions to be taken alongside these agreements.90 States 
may be unwilling to conclude a relocation agreement because hosting a witness is, either 
politically or economically, too onerous. To enable States to provide voluntary assistance 
short of acting as a relocation State, the ICC has devised three alternative ways in which 
States can assist the ICC with its witness protection functions. The first is to contribute to 
the ‘Special Fund’; the second is to sponsor a particular witness; and the third is to act as 
a platform State.  
 
The Special Fund was set up to make hosting relocated witnesses more attractive. In the 
classic relocation model, the relocation State financially contributes to the relocation. It is 
not clear what the particular distribution between the ICC and the relocation State is, in 
terms of financing housing, schooling, healthcare etc., but it is clear that the State must 

                                                
87 Mahony (supra note 39), 54. 
88 ‘Gbagbo Trial: ICC ‘mistakenly’ discloses names of witnesses’ (Africa News, 6 February 2016) 

<http://www.africanews.com/2016/02/06/gbagbo-trial-icc-mistakenly-discloses-names-of-witnesses/> 
visited 13 June 2016. 

89 'Report of the Bureau on cooperation' Assembly of States Parties (The Hague, 20-28 November 2013 ) 
Twelfth session ICC-ASP/12/36, §§45-6. 

90 2015 Report on Activities (supra note 68), §41. 
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bear at least part of the burden. While this works for some States, particularly developed 
States, it may not be as viable for developing countries. If the ICC wants to encourage 
States with similar linguistic, cultural, and geographic attributes to volunteer as relocation 
States, then the question of financing is important. To that end, the Special Fund 
distinguishes between relocation States and donor States. A State that lacks resources but 
is willing to host a witness can do so, while a State that is unable to host a witness but can 
afford to do so can contribute to the Fund. Money is then sent to the relocation State to 
provide for the witness’ welfare and sustainability,91 allowing that State to host the 
witness in a cost neutral arrangement.92 By September 2011 the Fund was fully 
operational and stood at €866,000, suggesting that the idea is popular among States. 
 
The second type of voluntary measure for addressing structural gaps in protection also 
involves the Special Fund: specific sponsorship.93 A State that is contributing to the 
Special Fund can choose to direct the money to a specific State or witness. For example, 
when the United Kingdom gave £200,000 to the Fund in 2010, the money was specially 
earmarked for relocating persons at risk in the Kenya situation.94 This flexibility is aimed 
at promoting contributions to the fund.  
 
The advantage of the Special Fund is clear: it enables States that are willing to host 
witnesses to do so without the financial burden, and it allows States to provide assistance 
without actually having to host. However, the idea of the Special Fund has not been 
without criticism. When the idea was developed, representatives from Belgium opposed 
the idea on the basis that relocation States would be discouraged from taking over 
responsibility for the witness. The fear was that relocation States would not be committed 
to effectively integrating the person into their society because there is no financial 
consequence of not doing so. As an alternative, the Belgian representatives suggested that 
Special Fund relocations be restricted to pre-established time frames, after which the 
relocation State would take over responsibility for the costs.95 It does not seem from the 
information available that this approach was adopted, nor is there information on whether 
Belgium’s fears have been substantiated in practice.  
 
The third type of voluntary measure available to States is to agree to act as a ‘platform 
State’. In this capacity a State would issue a witness with an emergency visa and host 
them on a temporary basis. This would be appropriate in situations where a witness needs 

                                                
91 2010 Summary Report (supra note 3), §32. 
92 Arbia (supra note 14), 523; Emma Irving, 'Protecting Witnesses at the International Criminal Court 

from Refoulement' (2014) 12 Journal of International Criminal Justice 1141, 1150. 
93 Arbia (supra note 14), 523; 2010 Summary Report (supra note 3), §32. 
94 ‘ICC welcomes UK contribution for relocating at-risk persons in Kenya’ (ICC Weekly Update, 30 

November 2010) <https://www.icc-cpi.int/NR/rdonlyres/8A612C2C-4377-42C0-9A7C-
8C35021072B0/282720/Ed57Eng.pdf> visited 20 June 2014. 

95 2010 Summary Report (supra note 3), §34. 
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relocating urgently and it is essential to extract them from their current situation 
immediately. Having bought some time, a permanent solution could then be found for the 
witness. While this approach would provide flexibility in difficult situations, it does have 
an important drawback about which States have expressed concern: the possibility of the 
witness applying for protection/asylum in the platform State.96  
 
When the VWU of the ICC set out the three types of voluntary measures for the 
relocation of witnesses, it specified relocation agreements, contributions to the Special 
Fund, and directing funds to a particular State or witness. This section has so far 
discussed those three options, plus the possibility of acting as a platform State. These 
types of voluntary measure bring more actors into the shared situation, so that three actors 
share in the protection of the witnesses’ rights: the ICC, the relocation State, and the State 
contributing money to the Special Fund or acting as a platform State. While these 
solutions are certainty movement in the right direction, and are to be applauded, they only 
go so far in remedying the inadequacy of human rights protection caused by the structural 
gap in protection. Having different types of measure available to accommodate the 
different forms of assistance that States are able to provide, helps to bridge the protection 
gap. Ultimately however, the essentially voluntary nature of these measures that this 
bridge can only ever be a fragile solution.  
 

5.3.5. Concluding Observations 
 
Relocating a witness to another State is a drastic measure that the ICC does not consider 
lightly. The degree of disruption it can cause to a witness’ life should be avoided if 
possible. Where relocation is the only option, the ICC faces challenges. If a witness is to 
be relocated, they must be relocated onto the territory of State, meaning that the ICC is 
dependent on State assistance. Unlike when a witness is protected in the situation State, 
the type of sharedness we see in witness relocation is such that States are under no 
obligation to assist the Court. This creates a structural problem: if no State volunteers to 
host a witness, a gap in protection will exist and the witness’ rights will be at risk.  
 
There are a number of ways in which the structural problems of witness relocation have 
been addressed by the Court. Relocation agreements are the most prominent way in 
which the ICC has sought to encourage voluntary assistance from States, but they are not 
very numerous and offer an incomplete solution. To complement relocation agreements, 
measures such as the Special Fund have been put in place. While these are all moves in 
the right direction, their voluntary nature means that any amelioration of the inadequacy 
of human rights protection is insufficient.  
 

                                                
96 IBA report (supra note 23), 36. 
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5.4. Conclusion 
 
Confidentiality is inherent in all witness protection schemes. The less information there is 
available, the easier it is to protect witnesses through anonymity. The general witness 
protection framework, and the obligations it creates for the ICC and for States, can be 
ascertained from the Rome Statute protection framework. However, because of the 
confidentiality, it has proven difficult to acquire a detailed understanding of how 
particular tasks are distributed between the actors. For this reason, answering the question 
of how human rights are protected in these situations has been difficult. That being said, 
from the available sources it has been possible to construct a general picture of witness 
protection at the ICC, both in the situation State and in third States.  
 
The first section of this chapter concerned the protection of witnesses on the territory of 
the situation State. In this situation, the ICC has assistance in protecting witnesses thanks 
to the fact that the Rome Statute protection framework contains obligations on States to 
cooperate with the Court. In implementing the witnesses’ rights of to life and to 
protection from inhuman treatment, the shared nature of the protection can give rise to 
some issues. These are linked to the line that must be drawn between witnesses under the 
protection of the ICC, and those under the protection of the situation State.  
 
The second section of this chapter examined the protection of witnesses for whom the 
risk the severe enough to require their relocation abroad. As with the stages of interim 
release and acquittal, this situation is one in which the ICC has a function that it cannot 
carry out alone, but States are not obliged to provide assistance. The structural problem 
that arises as a result of this is the same as in those other factual stages, namely that a gap 
in protection can leave witnesses who need to be relocated with no relocation State. That 
being said, there is a difference between witnesses on the one hand, and accused given 
interim release or acquitted on the other. The importance of witness protection for the 
actual conduct of the trials, and the fact that it involves more individuals than the few 
accused affected by interim release/acquittal, means that it has been given more attention. 
This is evidenced by the success of the ICC to date in relocating witnesses. While the 
relocation regime still faces many difficulties, the ICC keeps the issue on the agenda of 
State’s through its repeated calls for assistance.   
 
The general picture of witness protection painted in this Chapter reveals an assortment of 
implementation and structural problems that plague witness protection and persist despite 
ICC attempts at a solution. These problems mean that the research question must be 
answered in the negative for these two stages: human rights are not adequately protected.  
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6. CHAPTER 6: Witnesses Located at the Seat of the 
Court 

 
6.1. Introduction 

 
From the moment that individuals are identified as potential witnesses, the process of 
assessing their risk and protection needs begins. This makes sense, since the risk to a 
witness may arise from the moment they are seen to be talking to ICC staff, whether they 
represent prosecution or the defence. By the time a witness arrives at the seat of the ICC 
to give their testimony, measures for their protection are normally already arranged. As 
such, the need to protect witnesses at the seat of the Court is unusual, amounting to a 
handful of people, possibly as low as six.1 Despite its rarity, the legal issues it gives rise 
to are many and complex.  
 
If protection at the seat of the ICC were simply a matter of witnesses asking for more 
protective measures before being sent back home or to their relocation State, it would be 
relatively straightforward. The complexity arises when witnesses turn away from ICC 
protection and claim protection from the ICC’s host State instead. There are many 
reasons why a witness might do this. It is possible that they no longer trust that the ICC 
can protect them. This distrust might arise if, for example, the ICC is having trouble 
finding a relocation State. As explored in the previous chapter, this is a real possibility. 
Perhaps witnesses are attracted to the higher standard of living in the Netherlands, and see 
a protection claim while at the ICC as a shortcut to a European residence permit.2 Or it 
may be that the terms of the relocation are not as attractive, as they would have less rights 
and benefits than with a different protected status.3 Any of these explanations, or a 

                                                
1  Precise numbers are hard to ascertain. Information is available on four detained witnesses and two non-

detained witness, because they were subject to judicial decisions. However, there may be more non-
detained witnesses whose cases have remained confidential.  

2 Joris van Wijk, 'When International Criminal Justice Collides with Principles of International 
Protection: Assessing the Consequences of ICC Witnesses Seeking Asylum, Defendants Being 
Acquitted, and Convicted Being Released' (2013) 26 Leiden Journal of International Law 173, 184. 

3 The difference in procedural and substantive rights under the ICCPP relocation scheme and under 
refugee law is explored in Emma Irving, 'Protecting Witnesses at the International Criminal Court from 
Refoulement' (2014b) 12 Journal of International Criminal Justice 1141, 1147. 
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combination, could lead a witness to apply for protection in the Netherlands rather than 
rely on the ICC protection system.  
 
As this chapter deals with the instances in which witnesses turn away from the protection 
regime of the ICC, the type of State involvement we see is different than that addressed in 
Chapter 5. That chapter concerned sharedness involving the ICC and either the situation 
State or a relocation State, depending on the protective measure in question. The situation 
State becomes involved because it is obliged to, and the relocation State because it 
volunteers to. The situations that are the focus of this Chapter involve principally the ICC 
and the host State, with other State Parties playing a background role. The Netherlands 
becomes involved in these stages of ICC proceedings because it is obliged to assist the 
ICC in its capacity as host State, by transporting witnesses and by having witnesses on its 
territory. This assistance is a gateway for further involvement. 
 
The sections below draw a distinction between witnesses that are detained at the seat of 
the Court, and witnesses that are not detained. If a witness is detained in a State, for 
example because they have been convicted of a crime by a domestic court and are serving 
a custodial sentence, they remain detained while present at the Court. This is a relatively 
small group, but important enough to merit separate consideration in the Rome Statute 
protection framework. As the issues raised by detained witnesses at the seat of the ICC 
are especially complex – one commentator has gone so far as to refer to them as forming 
a legal Gordian knot4 - two sections of this chapter are dedicated to them. The last section 
deals with non-detained witnesses. 
 
As in the previous chapters, not all of the human rights concerns of the witnesses can be 
addressed. Instead, the discussion will focus on a selection of rights. Unlike the other 
Chapters in this study, for the protection of witnesses at the seat of the Court there is a 
relatively large number of judicial decisions. The rights at the centre of those decisions 
have guided the selection of rights for consideration in this chapter.  
 
To examine the range of issues, this chapter is divided into three sections. The first two 
sections concern detained witnesses, and consider the same group from the perspective of 
different rights: life, protection from inhuman treatment, and fair trial in Section 6.2, and 
the right to liberty in Section 6.3. The last section concerns non-detained witnesses, and 
deals only with the right to life and protection from inhuman treatment. As in the 
previous chapters, after the obligations to protect the rights have been discussed, the 
analysis turns to the issues in human rights protection that are connected to sharedness. 
 

                                                
4 Van Wijk (supra note 2), 176. 
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6.2. Protecting Detained Witnesses at the Seat of the 
Court: Right to Life, Protection from Inhuman 
Treatment, and Fair Trial 

 
6.2.1. Introduction 

 
Detained witnesses may be a small group, but they are potentially very significant for 
criminal trials. The very reason for their detention could be that they were in some way 
involved in the same crimes for which the ICC accused is being tried. This makes them 
insider witnesses with crucial information. Because of this, they are a significant enough 
group that special arrangements are made for their appearance in court in the frameworks 
of international criminal tribunals.5  
 
What the respective provisions in these frameworks have in common is that when a 
detained witness is transferred from a domestic prison facility to the Court or Tribunal, 
they must remain detained whilst there, and must be returned to the sending State once 
their presence at the Court is no longer required. The State in which the witness is 
detained, and which sends the witness to the ICC, will be termed the ‘sending State’. 
Before being transferred to the ICC, and after their return, the witness is protected on the 
territory of the sending State. This is done pursuant to the framework discussed in the 
section ‘Protection in the Situation State’ in Chapter 5.2, and will not be addressed here.   
 
The three rights at the centre of this section are the right to life, protection from inhuman 
treatment, and fair trial, as these were the rights at stake in the detained Congolese 
witnesses case. The facts of that case are as follows. In 2011, the ICC requested and was 
granted the transfer of four witnesses who were in detention in the DRC. These witnesses, 
three attached to the Katanga case6 and one to the Lubanga case,7 had been arrested by 
DRC authorities some years earlier on suspicion of involvement in the death of UN 
peacekeepers and high treason, but had not been formally charged.8 In May 2011, when 
the witnesses had finished giving testimony, they submitted an application for protection 
to the Dutch authorities to prevent their return to the DRC.  
 
The witnesses’ application was based on the fear that they would be targeted on their 
return by members of the pro-government militias, that they would be subject to summary 

                                                
5  Article 93(7) Rome Statute; Rule 90bis ICTR RPE; Rule 90bis ICTY RPE; Rule 151STL RPE. 
6  Floribert Ndjabu Ngabu, Sharif Manda Ndadza Dz’Na, and Pierre-Célestin Mbodina Iribi. 
7  Bède Djokaba Lambi Longa. 
8 Tom de Boer and Marjoleine Zieck, 'ICC Witnesses and Acquitted Suspects Seeking Asylum in the 

Netherlands: An Overview of the Jurisdictional Battles between the ICC and Its Host State' (2015) 27 
4 International Journal of Refugee Law 573, 575-6. 
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execution or disappearance, or that their domestic trial would be nothing but a show trial 
followed by execution.9 These risks correspond to the three rights. Counsel for the 
witnesses argued that the ICC was obliged to protect these rights by ensuring that the 
witnesses were not returned to the DRC. The argument was therefore one based on the 
prohibition on removal aspect of these rights.  
 
But for the fact that the detained Congolese witnesses chose to involve the Netherlands, 
their case would have remained between the ICC and the sending State (or other State 
Parties), and so fallen entirely within the realm of Chapter 5. It is the Netherlands’ 
involvement which sets the situation apart. The Dutch courts determined that, as the 
witnesses were on the territory of the Netherlands, they fell within Dutch jurisdiction, and 
could therefore ask for protection from removal based on the Netherlands’ human rights 
law obligations.  
 
To establish how the right to life, protection from inhuman treatment, and fair trial are 
protected in this shared situation, the subsequent section will discuss the obligations of 
the ICC and the host State in turn. This is followed by the identification of human rights 
problems that this sharedness gives rise to. For the period of time in which the detained 
witness is at the seat of the Court, the sending State does not have any obligations with 
respect to these rights, as the witness is not on its territory. As such, the sending State is 
not included in the analysis.  
 

6.2.2. Obligations of the ICC 
 
The starting point for discussing the obligations of the ICC, as with all witnesses, is the 
overarching protection obligation in Article 68(1). There are two issues at the heart of this 
discussion. First, if detained witnesses would be at risk of human rights violations in the 
sending State, is the ICC obliged to refrain from returning them there? And second, if the 
ICC does have such an obligation, how does this interact with the obligation that the ICC 
owes to the sending State to return detained witnesses?  
 

Article 68(1) 
 
If there is an obligation on the ICC to protect detained witnesses by not returning them to 
the sending State, this must be based on Article 68(1) Rome Statute. This provision 
obliges the ICC to take ‘appropriate measures’ to protect witnesses. There is nothing in 

                                                
9  ICC-01/04-01/07-3033 The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Decision on 

the security situation of three detained witnesses in relation to their testimony before the Court (art. 68 
of the Statute) and Order to request cooperation from the Democratic Republic of the Congo to 
provide assistance in ensuring their protection in accordance with article 93(1)(j) of the Statute) 22 
June 2011 (Trial Chamber II), §38. 
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the provision itself that sets limits on what is deemed an appropriate measure. 
Commenting on the wording of the provision, one academic noted that the broad 
formulation of the article leaves judges free to propose measures of protection that are not 
specifically authorised.10 If returning the witnesses to the sending State would endanger 
their right to life, to protection from inhuman treatment, and/or to fair trial, to refrain 
from sending them to that State seems to qualify as an ‘appropriate measure’ for their 
protection. There is further support for this interpretation in a decision of Trial Chamber 
II, in which the judges held that ‘as an international organisation with a legal personality, 
the Court cannot disregard the customary rule of non-refoulement’.11 Where multiple 
interpretations of a provision are possible and a choice between them must be made, 
Article 21(3) requires that preference be given to the interpretation that best protects 
human rights. In this case, that means interpreting Article 68(1) as requiring the ICC to 
not return detained witnesses to a situation of risk.  
 
The ICC has an obligation not to return at-risk witnesses, but according to Trial Chamber 
II in the detained Congolese witnesses case, not all types of risk will engage the 
protection obligations of the ICC. This pertains to Article 68(1)’s scope, and the question 
is this: is the ICC obliged to protect witnesses against all types of risk, or only those that 
are associated with their involvement with the Court? This has been examined already in 
the previous chapter, however, the situation of witnesses at the seat of the Court is 
different, and so the question must be considered again. In Chapter 5.2., when giving an 
overview of the ICC’s general witness protection obligations, the author proposed that the 
ICC’s obligation to protect witnesses applied to all forms of risk that the witness may 
face, as long as it was not patently unconnected to their involvement with the Court. The 
threshold for such a finding should be high, in effect creating a presumption in favour of 
protection.  
 
When witnesses are located at the seat of the Court, the author argues that the scope of 
Article 68(1) is broader still. It is proposed that a witness cannot be transferred to a State 
where they would be at risk, even if the risk is patently unconnected with their 
involvement with the ICC. This is due to the fact that there is an important difference 
between witnesses located in a State, and witnesses located at the seat of the Court. When 
a witness is in a situation State and is facing a risk of human rights violations, the 
question is whether or not the ICC is obliged to step in and provide protection. When a 

                                                
10 ‘Article 68’ in William Schabas, The International Criminal Court: a commentary on the Rome 

Statute (Oxford University Press 2010), 824. 
11 This should be read as referring to both the refugee law concept of non-refoulement, and the human 

rights law concept of prohibition on removal, as both as often referred to together under the same 
term; ICC-01/04-01/07-3003-tENG The Prosecutor v Katanga and Ngudjolo (Decision on an Amicus 
Curiae application and on the “Requête tenant à obtenir présentations des témoins DRC D02 P 0350, 
DRC D02 P 0236, DRC D02 P 0228 aux autorités néerlandaises aux fins d’asile” (articles 68 and 
93(7) of the Statute)) 9 June 2011 (Trial Chamber II), §64. 
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witness is at the seat of the ICC, the question is whether or not the Court, through its own 
actions, is going to expose the individual to a risk of human rights violations by removing 
them to a certain State.  
 
As discussed in Chapter 5.2, Trial Chamber II’s approach to this question was much more 
restrictive. It explicitly rejected the broad formulation that the author proposes on the 
basis that the ‘Statute does not place an obligation on the Court to ensure that States 
parties properly apply internationally recognised human rights in their domestic 
proceedings’.12 The author agrees with Sluiter when he argues that Trial Chamber II 
misidentified the relevant obligation. It is not that the ICC is obliged to ensure that States 
respect human rights law domestically, but rather that the Court is obliged to not expose 
an individual to a risk of human rights violations.13 In the State-State context, any time 
that a State makes a determination as to whether it can remove an individual on its 
territory to another State, it must assess the risk to which this could expose the individual. 
But, as the ECtHR held in Soering, in so doing ‘there is no question of adjudicating on or 
establishing the responsibility of the receiving country, whether under general 
international law, under the Convention or otherwise’.14 The same applies to the ICC-
State context.  
  
Witnesses at the seat of the ICC, especially detained witnesses, are within the Court’s 
control.15 The is therefore a direct link between the ICC’s decision to transfer them to a 
given State, and the risk to which that transfer will expose the witnesses. For this reason, 
Trial Chamber II’s approach does not, in the author’s opinion, satisfy the Article 21(3) 
test. In the context of witnesses at the seat of the Court, narrowing the scope of risk to 
those associated with involvement with the Court allows an individual to be exposed to 
human rights violations in another State. Such an interpretation and application of the law 
does not comply with internationally recognised human rights.  
 

The Relationship Between Articles 68(1) and 93(7) 
 
Article 68(1) is not the only provision governing detained witnesses at the seat of the 
ICC. Contrary to witnesses at liberty, detained witnesses are subjects of domestic 
criminal justice, and so the sending State has a strong interest in them being returned. 

                                                
12 Katanga, 9 June 2011 (supra note 11), §62. 
13 Göran Sluiter, 'Shared Responsibility in International Criminal Justice: The ICC and Asylum' (2012) 

10 3 Journal International Criminal Justice 661, 670. Sluiter is not the only academic commentator to 
disagree with the Trial Chamber’s position - De Boer and Zieck also argue that the ICC’s obligation 
not to expose individuals to risk in another State is not limited to risks incurred through cooperation 
with the Court (supra note 8, 578). 

14 Application no. 14038/88 Case of Soering v. The United Kingdom (Judgment) 07 July 1989, §90. 
15 Sluiter (supra note 13), 670. 
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This interest is represented in the Rome Statute in Article 93(7), which sets out the 
following obligations for the ICC with respect to detained witnesses: 

(a) The Court may request the temporary transfer of a person in custody for purposes of 
identification or for obtaining testimony or other assistance. The person may be 
transferred if the following conditions are fulfilled:  

(i)  The person freely gives his or her informed consent to the transfer; and   
(ii) The requested State agrees to the transfer, subject to such conditions as that 

State and the Court may agree.   
(b) The person being transferred shall remain in custody. When the purposes of the 
transfer have been fulfilled, the Court shall return the person without delay to the 
requested State. (emphasis added) 

This obligation to return detained witnesses can conflict with the obligation in Article 
68(1) to not return witnesses to a situation of risk. Discussion must therefore turn to the 
relationship between these two articles, and in particular, which provision will prevail in 
case of conflict.  
 
Before discussing this conflict, it is worth exploring how it might be avoided in the first 
place. If the risk to the detained witnesses in the sending State can be reduced, such that 
they would be able to return there safely, then the ICC would not need to choose between 
different obligations. This could be achieved using assurances. Assurances are used often 
in the extradition context, when the extradition from State A to State B would otherwise 
be blocked due to concerns about human rights protection in State B. To allay concerns, 
State B would provide State A with certain assurances, for example, that the individual to 
be extradited will not be subject to torture or the death penalty.  
 
Assurances were used to this effect in the detained Congolese witnesses case. The ICC 
went about fulfilling its obligation under Article 68(1) by securing protective measures 
for the detained witnesses in order that they could return to the DRC safely. For the 
period between their return and the end of their domestic criminal trials, the following 
assurances were provided by the DRC:  

f) that the witnesses would be detained in a secure prison facility and protected from the 
aggression of other inmates,  

g) that the guards who would be guarding the witnesses were trained according to 
international standards and selected in consultation between the VWU and the DRC 
authorities 

h) that the VWU will maintain regular and direct contact with the guards in order to 
anticipate any change in the security situation of the witnesses 

i) that the VWU will regularly visit the detained witnesses to assess their security situation 
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j) that the VWU will monitor any legal proceedings against the detained witnesses.16 

The measures were designed to be revisited once the trials of the detained witnesses 
concluded.17 Trial Chamber II stipulated that assurances of this type are not a substitute 
for the independent risk analysis that must be conducted by the ICC in order to comply 
with Article 68(1). However, the Chamber considered that the DRC’s assurances should 
be treated with the greatest respect, be presumed to be in good faith, and should be 
accorded great weight, as they committed the State to both the ICC and the ASP.18 It was 
important that the assurances had been given under Part 9 of the Rome Statute, which the 
Chamber said was based on the principle of mutual trust. In light of this, the Chamber 
held that the assurances were sufficient to allow the detained witnesses to be returned to 
the DRC without the Court violating its obligation under Article 68(1).  
 
Diplomatic assurances can be a controversial way of complying with human rights 
obligations. This can be seen from the fact that the ECtHR has developed in its case law a 
set of criteria to determine when they might be relied on and when not. The most recent 
ECtHR case to discuss the criteria for assurances was Othman.19 For the most part, the 
assurances provided by the DRC in the detained Congolese witnesses case satisfy these 
criteria. For instance, the assurances are concrete rather than vague,20 and compliance can 
be verified through reliable independent channels, namely the VWU.21 One criterion 
which does not appear satisfied is the requirement that the individual had not been ill-
treated in the State prior to the assurances being given.22 The fact that the detained 
Congolese witnesses had been kept in detention without charge for a number of years 
certainly points to the existence of previous human rights violations. The ICC is not 
bound by the ECtHR’s rulings, but considering that the Rome Statute protection 
framework does not mention assurances, and provides no direction for their use, the 
author suggests that the ECtHR’s decisions should guide the practice of the Court and 
inform the interpretation of Article 68(1). 
 
What happens if the assurances offered by the sending State are not sufficient to 
discharge the ICC’s obligations under Article 68(1)? This possibility is not so far-fetched.  
If the Congolese detained witnesses situation arose again in the future, the ICC might not 
be as willing to rely on the sending State’s assurances, given that a year and a half after 

                                                
16 ICC-01/04-01/07 The Prosecutor v Katanga and Ngudjolo (Decision on the Security Situation of 

witnesses DRC-D02-P-0236, DRC-D02-P-0228, and DRC-D02-P-0350) 24 August 2011 (Trial 
Chamber II), §13. 

17 Katanga, 22 June 2011 (supra note 9), §41. 
18 Katanga, 22 June 2011 (supra note 9), §40. 
19 Application no. 8139/09 Case of Othman (Abu Qatada) v the United Kingdom (Judgment) 17 January 

2012, §189. 
20 Ibid, §189, subpara (ii). 
21 Ibid, §189, subpara (viii). 
22 Ibid, §189, subpara (x). 
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their return to the DRC, three of the Congolese detained witnesses have still not been 
tried.23 It is at this point that a conflict will arise between the ICC’s obligations under 
Articles 68(1) and Article 93(7). The phrasing of both articles is compulsory, so a textual 
reading alone does not indicate whether the obligation in one is subjugated to the 
obligation in the other.   
 
If to return a detained witness would violate Article 68(1), this gives rise to two 
questions. First, does the ICC’s obligation to protect a detained witness prevail over its 
obligation to return that witness to the sending state pursuant to Article 93(7); and second, 
what type of protective measures is the ICC then obliged to provide for the witness?  
 
The first question can be answered by referring to the 9th June 2011 decision of Trial 
Chamber II, with which, on this point, the author agrees. The detained Congolese 
witnesses submitted their applications for protection in the Netherlands once they had 
finished giving their testimony in the Katanga and Lubanga trials. That was the point at 
which they would otherwise have been returned to the DRC. Trial Chamber II therefore 
faced precisely the situation of deciding whether to go ahead with its obligation under 
Article 93(7)(b) or not.  
 
The judges suspended the ICC’s obligation to return the detained witnesses to the DRC 
under Article 93(7)(b), on the basis that to return them would violate the witnesses’ 
human rights. At the time of the decision, the witnesses’ applications for protection in the 
Netherlands were still pending, and it was found that to return them to the DRC before 
those claims were decided upon would violate the witnesses’ right to seek asylum.24 In 
this context, the right to seek asylum should be understood as the right to access a 
mechanism in which the merits of an application for protection, both under human rights 
law and under refugee law, can be heard (given that the detained Congolese witnesses’ 
applications for protection were made under both of these bodies of law, the Trial 
Chamber sought to protect access to both). Interpreting Article 93(7) in light of Article 
21(3), the Chamber determined that suspension of the witnesses’ return was the only 
approach that conformed to human rights law.25 Further support for this interpretation can 
be found in another decision of Trial Chamber II in the same case, in which it held that if 
the Netherlands granted the detained witnesses’ application for protection, the ICC would 

                                                
23 ‘DR Congo: ICC Convict Faces Domestic Charges’ (Human Rights Watch, 23 December 2015) 

<https://www.hrw.org/news/2015/12/23/dr-congo-icc-convict-faces-domestic-charges> visited 25 
June 2016.  

24 Katanga, 9 June 2011 (supra note 11), §73. 
25 Katanga, 9 June 2011 (supra note 11), §73. 
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be unable to return them to the DRC. Instead, Article 21(3) required that the witnesses be 
handed over to the Netherlands.26  
 
These two decisions of Trial Chamber II in the detained Congolese witnesses case 
demonstrate that, in the ICC’s understanding, the rights of the witness prevail over the 
obligation of immediate return. Suspension of return was ordered so as to not interfere 
with the ability of the Netherlands to perform its own human rights law obligation of 
hearing the witnesses’ application for protection. This interpretation has been met with 
academic approval.27 
 
Towards the end of the 9th June decision, the Trial Chamber pronounced directly on the 
relationship between Articles 68(1) and 93(7). The judges held that another reason for the 
suspension of return was to allow the ICC time to decide whether ‘the obligation under 
Article 93(7) to return the witnesses can be implemented without contravening the 
Court’s other obligations under Article 68’.28 This clearly subjugates Article 93(7) to 
68(1) in case of conflict. The author further agrees with the Chamber that this is the only 
interpretation of those provisions that conforms to human rights law, and as such the only 
interpretation that would satisfy the Article 21(3) test.  
 
Complying with Article 68(1) by refraining from returning detained witnesses to the 
sending State is only the first protective step. As with any other witness in need of 
protection outside of their own State, another place must be found for them to reside. In 
other words, they must be relocated.  
 
Some commentators have argued against international relocation as an option for detained 
witnesses,29 and others have argued in favour.30 The legal framework under which 
relocation would be done has been covered in Chapter 5. The author agrees that 
relocation abroad is available for detained witnesses, as nothing in the Rome Statute 
protection framework precludes this. However, it does present a number of difficulties. If 
a witness has been properly tried and convicted on a criminal charge in the sending State, 
it seems counter-intuitive to simply release them and relocate them to a third State, if 
indeed any State could be found that would accept a witness under these circumstances. 

                                                
26 ICC-01/04-01/07-3405-tENG The Prosecutor v Germain Katanga (Decision on the application for the 

interim release of detained Witnesses DRC-D02-P-0236, DRC-D02-P-0228 and DRC-D02-P-0350) 1 
October 2013 (Trial Chamber II), §21. 

27 It has been called ‘an elegant way to permit the witnesses to apply for asylum in the Netherlands’ - 
Dersim Yabasun and Mathias Holvoet, 'Seeking Asylum before the International Criminal Court. 
Another Challenge for a Court in Need of Credibility' (2013) 13 3 International Criminal Law Review 
725, 727; Sluiter (supra note 13), 669; Irving (supra note 3). 

28 Katanga, 9 June 2011 (supra note 11), §81. 
29 Yabasun and Holvoet (supra note 27), 729. 
30 Sluiter (supra note 13), 670. 
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This course of action may be appropriate if the witness’ detention at the domestic level 
was itself a violation of human rights, but making this determination would require the 
ICC to look in detail at the witness’ domestic trial. The ICC has been clear that it is not its 
role to do this,31 and one can appreciate the numerous difficulties this would entail. On a 
practical level, it would require the domestic authorities to turn over the documentation of 
the trial, which they will most likely be unwilling to do. On a principled level, it would 
constitute an undue interference by the ICC into the domestic sphere of the State. The 
legal framework offers no indication as to how to deal with this problem. 
 
Other than internationally relocating detained witnesses using the ICCPP, another way for 
the ICC to comply with its obligations under Article 68(1) is to present the witnesses to 
the Dutch authorities in order for them to make an application for protection. In the 
detained Congolese witnesses case, this was the protective measure originally requested 
of the Court.32 Naturally, this requires that the witnesses make an application to the 
Netherlands for protection. This course of action engages the obligations of the 
Netherlands, to which we now turn.  
 

6.2.3. Obligations of the Host State 
 

Obligations within the ICC protection framework 
 
The Rome Statute and other ICC documents are silent on the issue of host State 
involvement in the protection of detained witnesses. Nor is there anything relevant in the 
Headquarters Agreement between the ICC and the Netherlands. Given the lack of a 
public record of the negotiations of the headquarters agreement, one can only guess at 
whether it was considered at all.33  
 
Sluiter is one commentator who argues that the Netherlands may have obligations based 
on the Rome Statute protection framework that stem from its host State relationship with 
the ICC. He analogises from Article 103(4) Rome Statute, which stipulates that the 
Netherlands must enforce a sentence where no enforcement State is found, suggesting 
that the same approach could be taken in other instances where the ICC needs a territory 
and the law offers no solution. In support he draws on the ‘residual responsibility’ of host 
States for the human rights compliance of international organisations operating on their 
territory, citing ECtHR case law. However, the author would disagree with Sluiter’s 
suggestion. Article 103(4) very specifically refers to the enforcement of sentences, and 
                                                

31 Katanga, 1 October 2013 (supra note 26), §27. 
32 Katanga, 9 June 2011 (supra note 11), §27. Interestingly when the counsel for the witnesses before 

the ICC asked why he had not simply made an application directly to the Dutch authorities, he stated 
that it was beyond the scope of his mandate to represent the witnesses before the Court. Had the 
counsel gone ahead and done so, possibly there would not such rich material to analyse (§25). 

33 Sluiter (supra note 13), 667. 
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such a role should not be imposed on the host State by analogy where the host State is 
clearly opposed to it. Any obligations on the host State to protect detained witnesses must 
be found beyond the Rome Statute Protection Framework.  
 

Obligations beyond the ICC protection framework 
 
The prohibition on removal and exposure to risk is an important part of the rights to life, 
protection from inhuman treatment, and fair trial. The Netherlands is obliged to protect 
these rights pursuant to Articles 2, 3, and 6 of the ECHR. There are two important 
elements to consider: the substantive right not to be removed to a country where there is a 
risk of human rights violations, and the procedural right of access to a mechanism for 
deciding on the application of this right. These rights correspond to obligations for States 
under whose jurisdiction the individual in question is located.   
 
This issue of jurisdiction is central. If within Dutch jurisdiction, detained witnesses 
present at the seat of the ICC can apply for protection under human rights law. The 
Netherlands will be obliged to grant them access to the relevant procedures for 
determining such an application, and to grant them substantive protection from removal if 
the application is successful. As this point was substantially argued in the detained 
Congolese witnesses case, the relevant decision of the Dutch District Court will now be 
considered in detail.  
 
When the detained Congolese witnesses made their application for protection, they 
sought protection from removal both under human rights law and refugee law. The Dutch 
authorities, while initially agreeing to hear their applications, subsequently informed the 
detained witnesses that the domestic procedures for requesting protection were not 
available to them because they were not within Dutch jurisdiction. The Dutch authorities 
stated that instead the applications would be considered using a sui generis procedure, the 
contents of which were unclear.34  
 
In arguing that the Netherlands did not have jurisdiction over the detained witnesses, the 
Dutch government contended that Article 8 of the Headquarters Agreement between the 
Netherlands and the ICC created a ‘carve out’ of Dutch jurisdiction with respect to 
individuals in ICC detention.35 Article 8 states that ‘The premises of the Court shall be 
under the control and authority of the Court’, and that ‘no laws or regulations of the host 
State which are inconsistent with the rules of the Court…shall be enforceable within the 
premises of the Court’. Furthermore, the Dutch government invoked Article 88 of the 

                                                
34 ICC-01/04-01/06-2827 The Prosecutor v Thomas Lubanga Dyilo, Amicus Curiae Observations by mr. 

Schüller and mr. Sluiter, Counsel in Dutch asylum proceedings of witness 19 (Public Document) 23 
November 2011, §7-8. 

35 ICC Transcript, ICC-01/04-01/07-T-258-ENG ET WT, 12 May 2011, 72.  
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Implementation Act. This is the domestic legislation that incorporates the Headquarters 
Agreement and the Rome Statute into Dutch law. According to Article 88, Dutch law 
applicable to the deprivation of liberty shall not apply to those detained at the ICC. As the 
witnesses were in ICC custody, and had never been detained by the Dutch authorities, the 
Netherlands contended that they were not under Dutch jurisdiction.36  
 
The District Court of The Hague issued a decision on this question in December 2011 
which rejected the government’s proposed interpretation of Article 8.37 It held that the 
non-applicability of Dutch law to the ICC should be read in a restrictive and functional 
manner. Dutch law should only not apply to the ICC premises where this would interfere 
with the proper functioning of the ICC. The ICC itself has confirmed that applying Dutch 
human rights and refugee law to the detained witness would not be an interference,38 and 
as such the District Court held that this law applied.39 As to the argument based on Article 
88 of the Implementation Act, the District Court held that the provision concerned law 
related to the deprivation of liberty, such as habeas corpus proceedings, not to other 
proceedings that a person deprived of their liberty might bring, such as an application for 
protection.40 There was nothing in either the law of the ICC or domestic law that would 
preclude the admissibility of the applications for protection from removal based on 
human rights law or refugee law.41 
 
In addition, the District Court held that as the detained witnesses had nowhere else to 
turn, the Netherlands was obliged to admit them to the protection application procedure. 
It distinguished the situation from that of an individual requesting protection in an 
embassy abroad, stressing the fact that the witness could request protection from no other 
actor, since the ICC has no territory on which to grant the protection.42 This argument is, 
from the author’s point of view, particularly interesting. It has been described as an 
example of a ‘symbiosis’ between international criminal justice and a domestic justice 
system. The District Court acknowledged that the ICC does not operate on Dutch territory 
in isolation, and that it is appropriate for the Netherlands to step in and address flaws in 
the ICC protection system.43  
 

                                                
36 Ibid. 
37 ECLI:NL:RBSGR:2011:BU9492, The Hague District Court (sitting in Amsterdam), 28 December 

2011, §9. 
38 At §9, The Hague District Court (Ibid) made reference to 9 June 2011 decision (Katanga, 9 June 2011 

(supra note 11)). 
39 The Hague District Court, 28th December 2011 (supra note 37), §9. 
40 The Hague District Court, 28th December 2011 (supra note 37), §9.5. 
41 The Hague District Court, 28th December 2011 (supra note 37), §9.9. 
42 The Hague District Court, 28th December 2011 (supra note 37), §9.8. 
43 Sluiter (supra note 13), 675. 
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The decision of the District Court was not appealed by the Dutch State, and so represents 
the law of the Netherlands on this point. It has been established that detained witnesses 
are within Dutch jurisdiction, and that therefore the Netherlands is obliged to protect both 
the procedural and substantive aspects of the prohibition on removal. This case 
establishes the ‘exception to the exception’ mentioned in Chapter 2: the Longa case 
before the ECtHR established that the premises of the ICC is an exception to the 
territoriality of jurisdiction principle, and the District Court case is an exception to Longa.  
 
There are two remaining questions, both relating to the effect on the Netherlands’s 
obligations of the ICC’s involvement in the detained witness situation. First, does it alter 
the procedural obligations of the Netherlands, and second, does it impact the merits of the 
decision.   
 
The first question pertains to the procedure for assessing the merits of an application for 
protection from a detained witness – can the Dutch decision maker rely on the ICC’s 
assessment of the witness’ security situation, or must it conduct an independent inquiry? 
In the beginning of the detained Congolese witnesses case, the Netherlands consistently 
stated that the manner in which it would proceed with the protection request would 
depend on decisions of the ICC.44 The Netherlands contended that it would be 
inappropriate to revisit the witness risk assessment conducted by the ICC, and that 
therefore it would not conduct a risk assessment of its own.45 This approach was opposed 
by the ICC in Trial Chamber II’s decision on the 9th June. The ICC judges determined 
that it was not for the ICC to conduct a risk assessment in lieu of the State; only the 
Netherlands could assess the extent of its own obligations.46  
 
In practice, it appears from the Dutch decision on the merits of the detained Congolese 
witnesses’ applications that the Netherlands did in fact carry out its own risk assessment. 
The author considers that this is the correct interpretation of the Dutch obligation, as there 
is nothing to suggest that this procedural aspect of the right can be outsourced to another 
actor. The Dutch authorities may not have access to the same information that the ICC 
used to make its decision, or the Netherlands may have additional information that is 
relevant to the assessment and should not be overlooked. In order to comply with its 
obligations, the Netherlands must always conduct its own assessment. To do otherwise 
would be to unduly delegate its responsibilities under international law to an international 
organisation. 
 
The second question pertains to the substantive decision on the merits. In the end, the 
detained Congolese witnesses were not permitted to remain in the Netherlands. The 

                                                
44 Amicus brief (supra note 34), §5. 
45 De Boer and Zieck (supra note 8), 577-8, citing Katanga, 9 June 2011, §49 (supra note 11). 
46 Katanga, 9 June 2011 (supra note 11), §64. 
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Council of State, the highest court of appeal in the Netherlands on immigration law 
matters, held that there were no grounds that would preclude their removal. The 
assurances provided by the DRC to the ICC regarding the witnesses’ safety were deemed 
to remove any risk to the rights protected by Articles 247 and 3 ECHR.48 Just as the ICC 
had done, the Council of State deemed that the assurances were to be given great weight 
because they had been given under Part 9 of the Rome Statute.49 As to Article 6, the 
Council held that there would be no flagrant denial of justice.50  
 
The Council of State’s decision demonstrates that, in the Netherlands’ view, Dutch 
obligations under the ECHR can be satisfied by assurances, even if the assurances were 
given between the ICC and the sending State. Although the Council of State did review 
the assurances in light of the Othman criteria, and concluded that they were satisfied,51 
the Netherlands appears to have played no part in the negotiation of the assurances, and 
has no role in their monitoring. While this does not seem per se problematic, the author 
would suggest that the evaluation of the assurances in these circumstances should be done 
with even greater care and taking into account the relationship between the ICC and the 
sending State, which may differ from the Netherlands’ relationship with that State. As 
one commentator points out, what must be avoided is that the Dutch authorities rely on 
the fact that the ICC is satisfied with assurances from a sending State, and fails to 
properly scrutinise them itself.52 
 
The detained witness also sought to prevent their removal through refugee law. As will 
often be the case in these situations, there was ample evidence53 to satisfy the threshold of 
Article 1 F of the Refugee Convention, which allows States to exclude individuals from 
refugee protection if there are serious reasons for considering that they have committed a 
war crime or crime against humanity. In this aspect of the case the Netherlands did not 
feel the need to be guided by the ICC, using evidence to exclude the witnesses that had 
been dismissed by the ICC.54 Following the Council of State’s decision on the 27th June 
2014, the detained Congolese witnesses were returned to the DRC.   
 
 
 
 

                                                
47 ECLI:NL:RVS:2014:2427, Council of State, 27 June 2014 §11. 
48 Council of State, 27 June 2014, Ibid, §8.6. 
49 Council of State, 27 June 2014, Ibid, §8.4. 
50 Council of State, 27 June 2014, Ibid, §9.3. 
51 Council of State, 27 June 2014, Ibid, §8.2. 
52 Sluiter (supra note 13), 671. 
53 Van Wijk provides details of the detained witnesses’ alleged involvement in the conflict in the Ituri 

district of the DRC, and the atrocities involved (supra note 2), 180. 
54 De Boer and Zieck (supra note 8) in footnote 125. 
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6.2.4. Problems in Human Rights Protection 
 
Despite the issues that will be discussed in this section, the Congolese detained witnesses 
case is a positive departure from previous practice at the ad hoc tribunals. It is often 
assumed that the situation of detained witnesses applying for asylum in the host State of 
an international criminal tribunal is an entirely new phenomenon. However, there were 
two previous cases, one at the ICTR and one at the ICTY.  
 
Agnes Ntamabyariro was the former Rwandan Justice Minister, and in 2006 she was 
awaiting trial for genocide in Rwanda when the ICTR ordered her transfer to the Tribunal 
to testify. During her testimony, she complained of her treatment by the Rwandan 
authorities, alleging torture and arbitrary detention. According to her lawyer, it was 
uncontested that she had been illegally kidnapped from Zambia some years earlier and 
rendered to Rwanda. Fearing to return to Rwanda, she had her counsel deliver a letter to 
the ICTR President requesting asylum. Disregarding this application, the ICTR 
transferred Ms. Ntamabyaliro back to Rwanda.55 The only evidence that this application 
and return took place is a press release from the witness’ lawyer, as no official decisions 
from the Tribunal appear to exist. Interestingly, it appears that the request was only 
submitted to the ICTR, and not to Tanzania (host State of the Tribunal).  
 
Dragan Opačić was convicted to ten years imprisonment by a Bosnian court for war 
crimes in 1995. Two years later he was transferred to the ICTY to give testimony in the 
trial of Dušco Tadić. During his testimony he said that he had been abused in Bosnia and 
pressured into falsely testifying against Tadić. He claimed that, in revealing this, he put 
himself at risk if returned to Bosnia, and so asked the ICTY that he be permitted to 
remain in its custody until the Bosnian authorities had revised the judgment against him. 
This request was rejected and he was returned to Bosnia, with the Tribunal expressing its 
‘full confidence’ that he would not be mistreated. It does not appear that any form of 
protective measures, similar to those ordered in the detained Congolese witnesses case, 
were considered by the Tribunal. Following the ICTY’s decision, Opačić started 
summary proceedings before the Dutch courts to block his removal on human rights 
grounds. The Dutch court held that it had no reason to review the ICTY decision, as the 
Tribunal had considered the case in light of the ICCPR, which was equivalent to the 
ECHR. As a last resort he applied for refugee status in the Netherlands, but as in Agnes 
Ntamabyariro’s case, it was not considered and he was returned to Bosnia.56  
 

                                                
55 ‘United Nations Illegally Transfers Asylum Seeker’ (Press Release of Philippe Larochelle & Avi 

Singh, Arusha) 13 September 2006. See also Joris van Wijk and Marjolein Cupido, 'Testifying Behind 
Bars - Detained ICC Witnesses and Human Rights Protection' in Carsten Stahn (ed), The Law and 
Practice of the International Criminal Court (Oxford University Press 2015), 1096. 

56 Cupido and van Wijk (ibid), 1096-7. 
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These cases are prime examples of the implementation problems, in particular buck 
passing, that can arise when multiple actors are involved in protecting a witness. Against 
this past practice, the extensive consideration of the detained Congolese witnesses case by 
both the ICC and the Netherlands is definitely a step in the right direction. Even though 
the ICC put forward a restrictive interpretation of Article 68(1), in terms of the scope of 
risk it covers, the Court did prioritise the rights of the detained Congolese witnesses over 
the obligation to return them under Article 93(7)(b). For the Netherlands’ part, even 
though it fought the applications for protection every step of the way, at least the matter 
did come before the domestic courts and the applications were fully considered. That 
being said, there are still important problems that face detained witnesses at the seat of 
the Court that could compromise their human rights protection. 
 
The ICC and the Netherlands are both obliged, by their respective obligations, to protect 
detained witnesses from violations of the right to life, protection from inhuman treatment, 
and fair trial, by refraining from sending them to a State where these rights would be at 
risk. The two sets of obligations exist in parallel; one does not cancel out the other. The 
fact that the obligations overlap in this way makes certain implementation problems more 
likely, in particular buck passing. Each actor may look to the other to protect the right 
rather than fulfilling its own obligations. Indeed, this can be seen from the conduct of the 
Netherlands when it sought to rely exclusively on the risk assessment conducted by the 
ICC instead of carrying out its own. Depending on how one sees the Netherlands’ 
reliance on the assurances given by the DRC to the ICC, this could also be seen as an 
instance of buck passing. To fully comply with its obligations, it is possible that the 
Netherlands should have secured assurances itself.   
 
Even though the Dutch domestic courts did assert the importance of the Netherlands 
complying with its obligations, the gap filling role played by the Netherlands in the 
detained Congolese witnesses case is not sustainable going forward. While the District 
Court is to be applauded for taking on this role and avoiding the formation of a legal 
vacuum, this places an inequitable burden on the Netherlands. The effective functioning 
of the Court requires a good working relationship between the ICC and its host State. The 
propensity of the Netherlands to pass the buck may increase if it is left with a 
disproportionately big role in witness protection.  
 

6.2.5. Concluding Observations 
 
When a detained witness arrives at the seat of the ICC, they may inform the Court that 
their current level of protection is insufficient, and on this basis claim that they are unable 
to safely return to the sending State, where their human rights would be at risk. If the 
witness distrusts the ICC’s ability to provide this protection, he or she may turn to the 
host State. According to the Dutch courts, the circumstances of detained witnesses are 
such that they fall under Dutch jurisdiction, allowing them to request protection from 
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removal under the human rights law obligations of the Netherlands. By this action, the 
witness creates a shared situation involving the ICC and the Netherlands: both are 
involved in the detained witness’ protection, and both have obligations to this effect.   
 
As a result of the detained Congolese witnesses case, there is ample case law on this 
particular situation. The judicial decisions of both the ICC and the Dutch State have 
explored the relevant issues in some detail. In some instances the author agrees with the 
outcomes, and in others not. But these divergences relate to the detail of the obligations, 
and not to the question of whether the obligations exist in the first place. It is established 
in the case law that the ICC and the Netherlands have parallel obligations to protect 
detained witnesses. It is this that gives rise to potential implementation problems, mainly 
buck passing, which was present in the detained Congolese witnesses case. However, the 
instances of buck passing relating to protection from removal obligations are relatively 
minor compared to the buck passing in relation to the right to liberty obligations. To this 
we now turn.   
 

6.3. Protecting Detained Witnesses at the Seat of the 
Court: Right to Liberty 

 
6.3.1. Introduction 

 
The relevance of the right to liberty to detained witnesses is clear, given that they are in 
detention, but why it should be relevant in a shared ICC-host State situation requires 
some explanation. In the detained Congolese witnesses case the right to liberty came to 
the fore because, while the various legal issues were ironed out with respect to the 
applications for protection in the Netherlands, the witnesses remained confined to the ICC 
detention centre. Three years elapsed between the detained Congolese witnesses applying 
for protection and the rejection of their claims and their return to the DRC. Such an 
extended period of imprisonment raised an important question: how is the right to liberty 
of detained witnesses protected at the seat of the ICC?  
 
The actors involved are no different between this section and the previous one. The 
reason why the right to liberty is considered separately is because the focus of this section 
is on what takes place at the seat of the Court, and not what could take place in the 
sending State upon the witnesses’ return. The previous section concerned the prohibition 
on removal aspect of the rights to life, protection from inhuman treatment, and fair trial; 
this section concerns respect for the right to liberty on the premises of the ICC itself.  
 
The right to liberty has a number of components. It creates a negative obligation to not 
arbitrarily detain an individual, but also gives rise to positive obligations, including 
procedural obligations. The procedural element of the right proved to be the most crucial 
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in the detained Congolese witnesses case, as the matter of most debate was which actor 
had the power and the obligation to review the legality of the detention. 
 
On 24th August 2011, the Trial Chamber II determined that, as far the ICC was concerned, 
there was no reason for the detained Congolese witnesses to remain at the Court. The ICC 
was satisfied with the assurances it had secured from the DRC, and did not consider the 
witnesses to be at risk. The only reason why they were not transferred back to the DRC 
was because the ongoing protection applications in the Netherlands made their transfer 
‘impossible from a legal point of view’.57 The Chamber requested the Registry to enter 
into consultations with the Netherlands to decide in whose custody the witnesses should 
remain while their protection claims were pending.58 Lengthy consultations ensued, but 
no solution was reached, and the Netherlands refused to take over custody of the 
witnesses as the ICC often requested. The ICC stressed that the only reason for the 
detention was the protection applications, and that this detention could not go on 
indefinitely.59 Meanwhile, not only the Dutch courts, but also the ECtHR, were issuing 
decisions on the right to liberty of the detained witnesses. In the end, albeit not pursuant 
to a judicial decision, the Netherlands did accept the transfer of the witnesses, and held 
them in immigration detention until they were removed from the country soon 
afterwards.60 
 
In many ways, it is the right to liberty aspect of the detained Congolese witnesses case 
that remains the most problematic. The issues surrounding the prohibition on removal 
have been largely resolved (with some notable exceptions), but for the right to liberty, the 
matter may have been resolved in practice, but no resolution was found for the legal 
questions. The discussion below hopes to address this by using the detained Congolese 
witnesses case to examine which actor has an obligation to review the detention of 
detained witnesses at the seat of the Court, and when this obligation arises. The right to 
liberty aspect of the detained Congolese witnesses case had not arisen before in 
international criminal justice, and so information relating to the actors’ obligations stems 
principally from the decisions of different bodies in that case, and the commentary on 
these decisions. As before, the discussion of obligations is followed by consideration of 
the potential issues with human rights protection that can arise due to the sharedness of 
the situation. 

                                                
57 Katanga, 24 August 2011 (supra note 16), §15. 
58 Katanga, 24 August 2011 (supra note 16), §17. 
59 ICC-01/04-01/07-3352 The Prosecutor v Germain Katanga (Decision on the request for release of 

witnesses DRC-D02-P-0236, DRC-D02-P-0228 and DRC-D02-P-0350) 8 February 2013 (Trial 
Chamber II), §22. 

60 ‘ICC Transfers Three Detained Witnesses to Dutch Custody’ (ICC Press Release, 4 June 2014) 
<https://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/pages/pr1010.aspx> visited 26 June 
2016. 
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6.3.2. Obligations of the ICC 
 
The question of whether the ICC has the obligation to review the legality of the detention 
of witnesses on the ICC premises turns on the interpretation of Article 93(7). This 
provision, in addition to requiring the ICC to return detained witnesses, obliges the Court 
to keep such witnesses in ICC custody for the duration of their time at the Court. The 
provision itself says nothing on the power of any actor to review a witness’ detention, and 
neither the drafting history nor the Rome Statute protection framework more broadly 
provide any guidance.  
 
In two separate decisions in the detained Congolese witnesses case, the majorities at the 
ICC Trial and Appeals levels held that the ICC had no power, and thereby no obligation, 
to review the detention of the witnesses. In making this determination the judges 
employed multiple different arguments. These arguments do not seem to flow from one 
single underlying rationale, suggesting that the judges making up the majority had 
different ideas as to how the ICC’s obligations should be interpreted. The majority 
opinions in the Trial and Appeals Chambers were countered by powerful dissents at both 
levels, which presented compelling alternative views. This section will set out the 
different elements of the majority opinions and the response of the dissenting judges to 
each element. This allows for a discussion of the arguments for and against interpreting 
the ICC’s obligations as requiring it to review the detention.  
 
The first majority argument hinged on the question of which actor the witnesses’ 
detention was attributable to. The majority made a distinction between detention and 
custody.61 The witnesses’ detention was said to be based on an order from the DRC, with 
the ICC only maintaining custody of the witnesses on the DRC’s behalf. The obligation to 
maintain custody was said to arise from Article 93(7)(b) and Rule 192 RPE. The fact that 
the ICC still had custody over the witnesses even once their testimony concluded was due 
to the fact that the Netherlands had refused to take over custody of them. Right to liberty 
issues were held to be linked to detention, not custody,62 and since the detention remained 
attributable at all times to the DRC, this was the only actor with the capacity to review the 

                                                
61 The italics are used to indicate the fact that the way these terms are used in this paragraph is not the 

same as in the rest of the chapter/thesis.  
62 The Majority’s approach is summarised this way by Judge Song in ICC-01/04-01/07-3424-Anx The 

Prosecutor v Germain Katanga (Decision on the admissibility of the appeal against the "Decision on 
the application for the interim release of detained Witnesses DRC-D02-P0236, DRC- D02-P0228 and 
DRC-D02-P0350", Dissenting Opinion Judge Sang-Hyun Song) 20 January 2014 (Appeals Chamber), 
§4, and by van den Wyngaert in ICC-01/04-01/07-3405Anx The Prosecutor v Germain Katanga 
(Decision on the application for the interim release of detained Witnesses DRC-D02-P-0236, DRC-
D02-P-0228 and DRC-D02-P-0350, Dissenting opinion of Judge Christine Van den Wyngaert) 1 
October 2013 (Trial Chamber II), §4. 
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witnesses’ status.63 Responding to the argument that reading Article 93(7) in light of 
Article 21(3) would lead to a different conclusion, the Chamber held that for the ICC to 
examine the basis of the detention and order release would place the ICC in the position 
of a human rights court, which it was not intended to be.64 The majority stressed that 
nothing the ICC had done amounted to an ICC order for the witnesses’ continued 
detention.65 The ICC’s only obligations related to the conditions in its detention centre.66   
 
Judges Song and van den Wyngaert disagreed with this analysis in their individual 
dissents, made at the Appeals and Trial levels respectively. Both dismissed the custody-
detention distinction as artificial. The distinction they drew was a different one: they 
differentiated between the period of detention before Trial Chamber II’s 9th June decision, 
and the period of detention after. It was in the decision of the 9th June 2011 that the Trial 
Chamber decided to suspend the return of the witnesses pending the outcome of their 
applications for protection in the Netherlands.67 This decision was important, because the 
dissenting judges agree that prior to this the ICC was indeed detaining the witnesses on 
behalf of the DRC. Once their return was suspended on the 9th of June, the situation 
‘fundamentally changed’.68 Judge Van de Wyngaert argued that following that decision, 
the ICC became co-responsible for what happened to the detained witnesses while 
awaiting the outcome of their protection applications.69 She held that despite the fact that 
Article 93(7) continued to provide a legal basis for the detention, this did not mean that it 
had not become arbitrary.70  
 
Judge Song’s reasoning in his dissent at the Appeals level is largely similar. He 
considered the 9th June decision to suspend the witnesses’ return to the DRC effectively 
suspended the Article 93(7) cooperation agreement between the ICC and the DRC.71 The 
Trial Chamber’s independent determination that the witnesses should remain in detention 
during the asylum process, and during consultations between the ICC and the host State, 
constituted in his opinion, an order for detention.72 From that point on, the detention 
became attributable to the ICC, and so the ICC had the obligation to review it. 
 
The second majority argument appears more policy based, focusing on State cooperation 
and the need to respect State sovereignty. The majority held that to review the detention 
                                                

63 If the Congolese authorities had decided ‘to end the pre-trial detention, the Court would be duty-
bound to execute such an order for release’ Katanga, 1 October 2013 (supra note 26), §31. 

64 Katanga, 1 October 2013 (supra note 26), §27. 
65 Dissent van den Wyngaert (supra note 62), §4. 
66 Katanga, 1 October 2013 (supra note 26), §28. 
67 See section 6.2.2 above, and Katanga, 9 June 2011 (supra note 11), §73. 
68 Dissent van den Wyngaert (supra note 62), §5. 
69 Dissent van den Wyngaert (supra note 62), §5. 
70 Dissent van den Wyngaert (supra note 62), §15. 
71 Dissent Song (supra note 62), §11. 
72 Dissent Song (supra note 62), §13. 
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of the witnesses would be detrimental to cooperation, and would erode sovereignty. This 
was said to overrule other considerations, such as the fact that the ICC had de facto 
control over the witnesses.73 Judge van den Wyngaert counters this in her dissent by 
stating that State cooperation is not an adequate reason for depriving an individual of 
their liberty. She considered that maintaining the detention of the witnesses was 
disproportionate and privileged the DRC’s rights over those of the witnesses.74 
 
The majority’s third argument concerned the existence and relevance of a legal vacuum in 
protection. In addressing this argument, the majority of Trial Chamber II stressed that the 
ICC was not the only avenue for review. The detained Congolese witnesses had an 
alternative forum for their claim, as they could bring review proceedings in the DRC and 
so would not be left without recourse.75 This too met with a strong response from Judge 
van den Wyngaert. She pointed out that it is precisely the DRC authorities that the 
detained witnesses were requesting protection from.76 Detail of the alleged violations by 
the DRC were set out in a complaint by the witnesses to the Human Rights Committee.77 
Furthermore, Judge van den Wyngaert pointed out that forcing the detained witnesses to 
seek protection from the DRC would place them in an impossible position, as it would 
compromise their applications for protection in the Netherlands.78  
 
The majorities in both Chambers rejected arguments that used Article 21(3) as a basis for 
an ICC having an obligation to review the detention. There was little consistency in how 
the Article was understood, both as between the Appeals and Trial chambers, and even 
within the same Chamber. The inconsistency was pointed out by Judge van den Wyngaert 
in her dissent when she questioned why Article 93(7) could be set aside in the interests of 
protecting some rights but not others. The obligation in Article 93(7) to return the 
witnesses was suspended in order to allow the detained Congolese witnesses to complete 
their applications for protection in the Netherlands, but the obligation to keep them 
detained could not be suspended in order to protect their right to liberty. Both Judges van 
den Wyngaert and Song described the difference as illogical, given that the provision in 
question was the same.79 The Trial Chamber’s justification that the prohibition on 
removal (in particular with regards to torture and inhuman treatment) is jus cogens and 
the right to liberty is not, is rejected in the dissent as unconvincing and unsupported by 
                                                

73 Katanga, 1 October 2013 (supra note 26), §28 and ICC-01/04-02/12-158 The Prosecutor v Mathieu 
Ngudjolo Chui (Order on the implementation of the cooperation agreement between the Court and the 
Democratic Republic of the Congo concluded pursuant article 93 (7) of the Statute) 20 January 2014 
(Appeals Chamber), §26. 

74 Dissent van den Wyngaert (supra note 62), §17. 
75 Katanga, 1 October 2013 (supra note 26), §33. 
76 Dissent van den Wyngaert (supra note 62), §8. 
77'Complaint under the Optional Protocol to the International Covenant on Civil and Political Rights' (22 

November 2011) ICC-01/04-01/06-2827-Anx5. 
78 Dissent van den Wyngaert (supra note 62), §8. 
79 Dissent van den Wyngaert (supra note 62), §6-7, Dissent Judge Song (supra note 62), §11. 
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the text of Article 21(3).80 Judge van den Wyngaert criticised the majority for hiding 
behind the ICC’s obligation to another actor to justify violating human rights. Even if the 
detention was indeed attributable to the DRC at all times, the ICC cannot justify violating 
human rights on the basis that the violation is being carried out on behalf of another actor. 
To do so ignored Article 21(3) and unduly deferred to State sovereignty.81  
 
The author agrees with Judges van den Wyangaert and Song’s interpretation of the ICC’s 
obligations much more so than with the majorities’ in the Trial and Appeals Chambers. In 
addition to their arguments, the author would add another that supports their position, 
based on Article 21(3). The arguments made in both the majority opinions and the 
dissents regarding Article 21(3) were quite broad and general, only sometimes addressing 
the question of whether the ICC can or must review the detention of detained witnesses 
on its premises. What was not done in the discussed decisions was to apply Article 21(3) 
in the way that it has been used in this thesis, namely as a test that the interpretation of a 
provision must satisfy. The Article 21(3) test requires interpreters to ask the following 
question: if the majority’s approach to Article 93(7) is correct, is this interpretation and 
application consistent with internationally recognised human rights? Judge van den 
Wyngaert’s points out that the Trial Chamber majority’s approach to human rights and 
Article 93(7) is inconsistent, subjugates the right to liberty to the interests of the DRC and 
State sovereignty, and forces detained witnesses to turn to the sending State for 
protection, thereby jeopardising their ability to seek protection in the Netherlands. The 
author argues that, in light of this, the majority’s approach to Article 93(7) fails the 
Article 21(3) test.  
 
To say that the ICC is obliged to review the lawfulness of a witness’ detention says 
nothing of the precise nature of this review. There are two alternative shapes that this 
review could take. The first is that the ICC is obliged to review a detained witness’ 
detention in its entirety, including whether the sending State was violating the right to 
liberty even before the witness came to the ICC. If the sending State was detaining the 
witness unlawfully, and the ICC continued to enforce this detention on the sending 
State’s behalf, the ICC could be violating its right to liberty obligations.  
 
Such an approach would be very far reaching, however it does have some support in a 
decision of the Human Rights Committee concerning a former Guantanamo Bay 
detainee.82 Pursuant to a prison transfer agreement, David Hicks was transferred from 
Guantanamo to his native Australia, where he served the remainder of a sentence imposed 
on him by a US military tribunal. He spent 7 months in Australian detention and upon 

                                                
80 Dissent van den Wyngaert (supra note 62), §6-7. 
81 Dissent van den Wyngaert (supra note 62), §7. 
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release brought a case before the Committee alleging that Australia had violated his right 
to liberty. The Committee held that there was ample evidence that Hicks’ US trial had 
been a flagrant denial of justice, and as such, it was a ‘disproportionate restriction of the 
right to liberty’ for Australia to have enforced the sentence.83 What this interpretation 
could mean for the ICC is that it would be obliged to review the detention of a detained 
witness any time such an individual came to the Court and requested this.  
 
The second alternative is the one proposed in the dissenting opinions, and would mean 
that the ICC is only obliged to examine the lawfulness of the detention from the point at 
which the detained witnesses’ return to the sending State is suspended. The suspension 
can be due to an application for protection being transmitted to the Netherlands, or 
because the ICC is assessing whether it can return the witnesses without violating Article 
68(1). In deciding to suspend the return of the detained witnesses to the sending State, the 
ICC is seen as taking on responsibility for the witnesses. If the detention is maintained, 
from that point on it is attributable to the ICC. This imposes on the ICC an obligation to 
ensure that the right to liberty of those witnesses is not violated while they are present on 
the Court premises. 
 
The standard of review should be arbitrariness, as right to liberty prohibits arbitrary 
detention. This is supported by Judge van den Wyngaert, who sets out some indicators of 
arbitrariness in her dissenting opinion, including whether there is a foreseen end to the 
detention, whether the detention is contingent on the decision of another jurisdiction, and 
whether the detention is proportionate.84 Finding the detained Congolese witnesses’ 
detention to be arbitrary, Judge van den Wyngaert would have ordered their release.  
 
The author would argue in favour of the second alternative. The first alternative would be 
very much against the interpretation of both the majority and the dissents in the decisions 
discussed, and is, in the author’s opinion, unnecessary. In the Guantanamo Bay case, 
Australia was taking over detention of the individual on a permanent basis; when the ICC 
hosts detained witnesses in its detention centre it is doing so on a temporary basis, and on 
behalf of the sending State. It makes sense to say that, if the ICC delays sending the 
witness back to the sending State or refuses to do so altogether, the situation is then 
altered. The ICC’s action creates an obligation to ensure the right to liberty, given that the 
individuals would not otherwise be in the ICC’s custody.  
 
If the ICC found that the detention had become arbitrary, and that therefore the right to 
liberty was violated, it would be necessary to release the witnesses. Precisely how this is 
to be implemented is problematic, and we are faced with many of the same concerns that 
arise with respect to detained witnesses in need of relocation.  
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84 Dissent van den Wyngaert (supra note 62), §16. 
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6.3.3. Obligations of the Host State 
 
When discussing the obligations of the host State, it must first be ascertained whether the 
Netherlands has any type of obligations at all with regard to the right to liberty of 
witnesses detained on ICC premises. Given that they are located on the ICC premises, 
Dutch jurisdiction over which is generally suspended, and given that they are detained 
pursuant to arrangements between the ICC and the sending State, it is not obvious that the 
Netherlands would indeed have any obligations.  
 
Nothing relevant to this discussion can be found in the Rome Statute protection 
framework, including in the Headquarters Agreement. As such, the Netherlands’ 
obligations are found only under human rights law beyond the protection framework. As 
the most important human rights instrument under Dutch law, the Netherlands’ right to 
liberty obligations stem from the ECHR, in particular Article 5. For the Netherlands to 
have an obligation to review the detention of witnesses on ICC premises, which was the 
main issue of contention in the detained Congolese witnesses case, it must have 
jurisdiction over them under the ECHR. This is the question that this section will address. 
As with the discussion of the ICC’s obligations above, the main source of information 
concerning the Netherlands’ obligations is the decisions of various courts in the detained 
Congolese witnesses case. 
 
From early on the ICC attempted to consult with the Netherlands with the aim of 
transferring the detained Congolese witnesses to the latter’s custody.85 This was also the 
course preferred by the witnesses themselves (the reason being that under Dutch law 
detention for individuals seeking protection from removal under human rights or refugee 
law is limited to 18 months, and then only in exceptional circumstances. As such, the 
witnesses stood a chance of being released while their claims were being decided).86 The 
Dutch authorities did not want this, and were adamant that the witnesses were to remain 
detained at the ICC detention centre: ‘the position of the Netherlands has consistently 
been that the witness is to remain in the custody of the Court during the asylum 
procedure’.87 The Netherlands even conducted the immigration interviews in the ICC 
detention centre. It was not until the very end, once the applications for protection had 
been rejected and the removal of the witnesses was imminent, that they were transferred 
to Dutch custody. Following a final failed attempt to prevent removal, the detained 
witnesses were returned by the Netherlands to the DRC. The removal was done pursuant 
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to Dutch law, and not as a request of the ICC for transport under the Headquarters 
Agreement.  
 
The detained Congolese witnesses case went all the way from the District Court of The 
Hague, to the Dutch Supreme Court, to the ECtHR (although not in that order). These 
cases were the result of a summary procedure before Dutch courts in which the refusal of 
the Dutch authorities to take over custody of the witnesses was presented as a tort against 
those witnesses.88 The reasoning in these decisions will be analysed in this section. 
 
The District Court of The Hague, on 26th September 2012, was the only judicial 
institution to rule in favour of the detained Congolese witnesses being transferred to 
Dutch custody. This was the same court that, one year earlier, held that the witnesses 
were entitled to apply for protection from removal under Dutch law (the case that 
established the jurisdiction ‘exception to the exception’).89 The court once again used the 
argument that it was necessary to prevent the formation of a legal vacuum. It was held 
that the detention situation of the witnesses had become unlawful because there was no 
prospect of a speedy end to the protection proceedings. As the ICC had stated that it could 
not review the detention, and the DRC was seen as equally unable to do so, the District 
Court found it to be the responsibility of the Netherlands. The presence of the ICC on 
Dutch territory was sufficient, in those circumstances, to establish jurisdiction over the 
witnesses’ right to liberty, especially since it was the Dutch proceedings that stood in the 
way of the witnesses being returned to the DRC. In light of this, the District Court held 
that the Netherlands was obliged to take over custody of the witnesses from the ICC.90 
Unlike the decision on protection from removal described in the previous section of this 
Chapter, which was not challenged, the Dutch government appealed to the Court of 
Appeal. Before the appeal could be decided, the ECtHR produced its own decision on the 
matter.  
 
The ECtHR decision was the result of an application by one of the detained witnesses, 
Djokaba Lambi Longa, who testified in the Lubanga case. The three other witnesses were 
attached to the Katanga case, and it was in respect of these three that the summary tort 
proceedings for release were brought. The fourth witness, Mr Longa, was not addressed 
by the District Court decision described in the paragraph above. The application to the 
ECtHR alleged that the Netherlands had violated Article 5, the right to liberty, and Article 
13, the right to a remedy, because Mr. Longa was detained unlawfully on Dutch soil and 
had been denied the opportunity to seek release. By the time the case was heard by the 
ECtHR, Mr Longa had withdrawn his application for protection and returned voluntarily 
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to the DRC. Despite this, the ECtHR decided to pronounce on the application anyway. 
Part of the reason for this was that the ECtHR was aware of the ongoing domestic 
proceedings regarding the three Katanga witnesses, and it deemed it important to set out 
its assessment of the matter.91 
 
The ECtHR held in the Longa case that the Netherlands did not have jurisdiction over the 
detained witnesses as far as Article 5 ECHR was concerned. While acknowledging that 
jurisdiction is primarily territorial, the ECtHR cited exceptions established in previous 
case law and practice to hold that the mere presence of the ICC on Dutch territory was not 
sufficient to engage Dutch jurisdiction.92 These arguments were set out in Chapter 2. With 
the Longa decision in hand, the path was paved for the Dutch Court of Appeal and 
Supreme Court to simply follow the ECtHR without question. Both of these courts held 
that the Netherlands did not have jurisdiction over the detention of the witnesses, that no 
legal vacuum existed, and that the Dutch authorities were not obliged to accept the 
transfer of the witnesses.93  
 
To conclude, the current state of the law according to the ECtHR in Longa, and the Dutch 
Supreme Court applying Longa, is that the Netherlands has no jurisdiction over the 
detention of witnesses at the ICC detention centre, regardless of whether or not they have 
made an application for protection. However the author considers that the ECtHR in 
Longa erred in its decision on jurisdiction because it overlooked the fact that the 
Netherlands’ involvement in the detained Congolese witnesses’ deprivation of liberty. 
The idea that State involvement engages jurisdiction where international organisations are 
concerned stems from the case law of the ECtHR itself. The Kokkelvisserij case 
concerned the granting of licenses for cockle collecting in the Wadden Sea in the 
Netherlands.94 As the case touched on an issue of EU law, the Dutch court hearing the 
case made a preliminary reference to the ECJ (as it then was). The applicant requested 
that he be allowed to submit a written response to the opinion of the Advocate General of 
the ECJ, but this was denied. The Dutch court then followed the instructions of the ECJ 
and found against the applicant. The applicant brought a claim to the ECtHR against the 
Netherlands, claiming that his inability to submit his written opinion to the Advocate 
General violated his Article 6 ECHR right to adversarial proceedings. The Netherlands 
disputed the possibility of responsibility on the basis that it was an act of the EU, and not 
of the Netherlands. The ECtHR held that the fact that the Dutch court had made the 
preliminary reference meant that it was involved in the situation, and so did have 
jurisdiction. Support can also be found in cases that have reached the opposite conclusion. 
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In Berić, the key to the ECtHR finding that there was no jurisdiction on the part of Bosnia 
Herzegovina was the fact that the applicants had been removed from their public office 
by a UN administration, which was following a Security Council resolution that required 
no domestic implementation.95 Applied to the ICC context, if the Netherlands became 
involved in the situation of a person detained on the ICC premises, this involvement 
would engage its jurisdiction.   
 
If the Netherlands had not been hearing the witnesses’ applications for protection, they 
would not have been in detention at the Court. When deciding that the Netherlands should 
take over custody of the witnesses, the District Court back in September 2012 held that 
there was jurisdiction due to the fact that ‘it is because of the Netherlands asylum 
proceedings that the [witnesses] cannot be returned to the DRC’.96 When compared to the 
ECtHR jurisprudence on what constitutes ‘involvement’ by a State, this causality between 
the application for protection proceedings in the Netherlands and the ongoing detention 
clearly meets the threshold. Relevant precedent on this point, including the the 
Kokkelvisserij case,97 was not considered by the ECtHR in the Longa case. Instead, the 
argument of Mr. Longa that acceptance of jurisdiction to hear the protection claim gave 
rise to jurisdiction under the ECHR was rejected on the basis that States are not obliged to 
allow foreign nationals to await the outcome of protection from removal proceedings on 
the their territory, and that the Convention does not guarantee the right to enter a State of 
which one is not a national.98  
 
The notion that the Netherlands was not involved in the detention of the Congolese 
witnesses has been described by a commentator as having ‘no foothold in reality’.99 The 
matter of jurisdiction under the ECHR and the acceptance of the Netherlands to hear the 
protection claims are necessarily linked: the acceptance set in motion a chain of events 
‘which had an undeniable impact on the position of the applicant in the ICC’s detention 
facility’.100 If it were not for the protection claim, the witnesses would not have been so 
long detained at the ICC. This clearly implicates the Netherlands in their situation. This 
finding is not confined to the detained Congolese witnesses case, but rather in the 
author’s opinion, represents the correct interpretation of the Netherlands’ obligations in 
future situations of the same type.  
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6.3.4. Problems in Human Rights Protection 
 
The problem facing detained witnesses with respect to the right to liberty is a structural 
one. Neither the ICC nor the Netherlands accept having an obligation to protect this right, 
leaving a gap in protection. With respect to the ICC, the author put forward the dissenting 
opinions of Judges Van den Wyngaert and Song as reflecting the correct interpretation of 
the law, and explored how their approach would operate. However, the majority opinions 
at both the Trial and Appeal levels oppose this view, and they represent the law as it 
currently stands.  
 
Indeed, the gap in protection at this stage is more pronounced than it is at other stages of 
proceedings with structural problems. At the interim release, acquittal, and witness 
protection through relocation stages, at least the ICC did have an obligation to protect 
human rights, even if it wasn’t able to carry it out without assistance. For this stage in 
proceedings, the only actor acknowledged by all sides as having an obligation was the 
sending State, which is the State from which the detained witnesses were seeking 
protection. The complaint submitted by the detained Congolese witnesses to the Human 
Rights Committee details the alleged unlawful detention that had been going on for years 
before their transfer to the ICC to give evidence.101 As one commentator pointed out, the 
fact that the extended period of detention at the seat of the Court was due to attempts to 
secure the witnesses’ protection from other human rights abuses strongly suggests that the 
matter should not be left to the DRC.102 And yet it has been.  
 
The decisions covered in this section have had a decidedly negative effect on the 
adequacy of human rights protection at this shared stage. They epitomise the legal grey 
area that can be left when the involvement of multiple actors in human rights protection is 
not properly managed.  
 

6.3.5. Conclusion 
 
The right to liberty issues that arose in the detained Congolese witnesses case were a 
result of the extended period of time that it took to resolve the questions surrounding the 
protection of their rights to life, protection from inhuman treatment, and fair trial. One 
might assume therefore, that as the legal issues that caused that delay have been resolved, 
that if a similar case arose again, the detained witnesses would not face the same right to 
liberty concerns. However, this seems unlikely. In the detained Congolese witnesses case, 
neither the ICC nor the Netherlands accepted that they had an obligation to review the 
detention, and so if future cases arise (which seems somewhat unlikely) witnesses are still 
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likely to remain detained while their applications for protection from removal under 
Dutch law are decided.  
 
Many commentators have predicted that the chance of detained witnesses being brought 
to the premises of the ICC again is unlikely. It is foreseen that the ICC, the Netherlands, 
and any potential sending State will want to avoid a situation similar to the detained 
Congolese witnesses from ever arising again. Reliance may be had on video link 
testimony instead. Given that detained witnesses are a relatively small group, this is 
feasible. However, attempting to avoid protection claims from all witnesses by not 
bringing them to the seat of the Court is not possible. In the future therefore, questions 
surrounding the protection of non-detained witnesses at the seat of the Court will continue 
to be highly relevant.  
 

6.4. Protecting Non-Detained Witnesses at the Seat of 
the Court 

 
6.4.1. Introduction 

 
The phenomenon of witnesses arriving at the seat of the ICC and requesting protection in 
the Netherlands is not limited to detained witnesses. Non-detained witnesses may also 
turn away from the protection on offer by the ICC, and look to the Netherlands for 
protection instead. Just such an eventuality occurred in January 2011, when two ICC 
witnesses filed an application for protection in the Netherlands. Their names and country 
of origin remain confidential.103 The success of these applications has paved the way for 
more witnesses to apply to protection in the Netherlands. 
 
Unlike for the detained witness, the risks to their safety that lead the two witnesses to 
apply for protection in January 2011 have not been made public. As such, as with all the 
other witnesses dealt with in this thesis, the primary human rights concerns are deemed to 
relate to the right to life and to protection from inhuman treatment.  
 
The two witnesses who applied for protection in the Netherlands in January 2011 placed 
their claim under both refugee law and human rights law. Refugee law, and in particular 
refugee status, is conceptualised in this thesis as a way to protect human rights. Thus far, 
refugee status has not been particularly relevant to the discussion of how to protect 
human rights because the individuals in question would not qualify for it. Generally 
speaking, this is due to their links with criminal activity, which would exclude them from 
refugee status because of Article 1F. For the category of non-detained witnesses however, 
there is a much stronger chance of success.  
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Refugee status has a significant advantage as a way of protecting human rights. If an 
individual is applying for, and is granted, the status of a refugee under the Refugee 
Convention, this is accompanied by a series of substantive and procedural rights. As 
human rights law did not originally contain a prohibition on removal, but rather has 
evolved over time to contain one, there is no regime regulating the status of individuals 
who cannot be removed. As such, if possible, it is preferable for an individual to acquire 
refugee status.  
 
The advantages that refugee law can have over human rights law were an important part 
of why the witnesses chose to turn away from the ICC and look for protection elsewhere. 
They had been accepted into the ICCPP and were awaiting relocation to a third State 
when they made their applications in the Netherlands. The ICC had made it clear before 
they arrived at the Court that they would not be returned to their country of origin.104 
Despite this, the witnesses sought protection in the Netherlands, and they cited three 
reasons for doing so. First, they argued that it was not clear that they would receive the 
same procedural and substantive rights if relocated through the ICCPP that they would 
otherwise be entitled to under international refugee law. For example, they did not know 
whether they would have access to legal assistance when seeking relocation, or access to 
review of decisions made about their protective measures, as they would have under the 
Refugee Convention. Second, they pointed to the restrictive scope of protection under the 
ICCPP, which following the Trial Chamber’s approach to the types of risk,105 is more 
limited than refugee law. And finally, they raised concerns about the ICCPP’s 
dependence on State cooperation, rendering protection under it always temporary in 
nature.106  
 
For these reasons, the discussion of obligations in the following section looks principally 
at obligations relating to the granting of refugee status as a way of protecting human 
rights. Human rights law is, of course, still relevant. However, the human rights law 
obligations of the Netherlands have been covered extensively already, and this situation 
requires no significant additions.  
 

6.4.2. Obligations of the ICC 
 
The ICC’s obligations are straightforward. Pursuant to Article 68(1), the ICC must 
protect the witnesses, including from removal to a State where they would be at risk. The 
ICC made clear that it considered its obligations under Article 68(1) to continue whether 
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or not the witnesses make an application for protection in the Netherlands, and that the 
witnesses remains the ICC’s responsibility wherever they are located.107 Beyond this, the 
relevant obligations of the ICC towards witnesses have been covered elsewhere in this 
thesis.  
 

6.4.3. Obligations of the Host State 
 
When an ICC witness applies for protection in the Netherlands, the relevant obligations 
stem from the human rights and refugee law obligations of the Netherlands beyond the 
Rome Statute protection framework. The human rights law obligations need not be 
considered in detail here, as they have been covered elsewhere in this Chapter and this 
thesis. It suffices to say that the Netherlands does have jurisdiction over the witnesses 
under human rights law, and must therefore allow them access to a mechanism to 
determine their claim and to provide the necessary protection if their claim is proven. 
When ‘normal’ witnesses come to the Court, they are hosted in accommodation in The 
Hague and are free to move around freely when they are not needed in proceedings. The 
fact that they are not held on the ICC premises makes their presence in the Netherlands 
more straightforward, and as such the question of whether they fall under Dutch 
jurisdiction is much easier to answer. The existence of jurisdiction has been accepted by 
the Dutch authorities. In 2002, the Minister of Justice had foreseen the possibility of 
witnesses applying for asylum in the Netherlands, and had stated that ICC witnesses 
should be treated as any other alien on Dutch territory.108  
 
As far as refugee law is concerned, the Netherlands has not contested that this law applies 
to non-detained ICC witnesses, and has not contested the access of these individuals to 
the procedure for requesting refugee status. What the Dutch government has contested is 
whether ICC witnesses qualify for refugee status under the Refugee Convention. The 
Dutch government made a number of arguments to this effect when the two witnesses 
applied for asylum in January 2011. The arguments were not based on the existence or 
otherwise of risk to the witnesses, but rather on their involvement with the ICC 
disqualifying them in principle.  
 
In arguing that the witnesses did not qualify for refugee status, the Dutch government’s 
first argument was based on Article 1A of the Refugee Convention. The Secretary of 
State argued that the witnesses were in no danger of being returned to a country where 
they would be at risk because the ICC was already providing them with protection. As 
such, they did not have a well-founded fear of persecution within the meaning of the 
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Article 1A.109 The Dutch Council of State disagreed. It held that what determines whether 
a person is entitled to refugee status is not whether there is a danger that they will be 
returned to their country or origin, but whether, if returned, there would be a risk of 
persecution.110 Therefore it did not matter that the ICC was involved and was offering an 
alternative form of protection, what mattered was that there would be a risk if the 
witnesses were returned. The Council of State stated that the only exceptions to this 
principle were exhaustively set out in Article 1C to F, none of which applied.111 It was not 
open to the Council to create a new exception based on the involvement of an 
international organisation.  
 
The next argument for exclusion hinged on Article 1D of the Refugee Convention. This 
provision excludes an individual from refugee status if they are receiving protection from 
organs or agencies of the UN. The Dutch authorities argued that the ICC is an 
organisation comparable to the UN, and witnesses protected by the ICC should be 
excluded under Article 1D by analogy. The Council of State cited the travaux 
preparatoires of the Refugee Convention to reject this argument, stating that the purpose 
of Article 1D was limited and could not be extended by analogy.112  
 
Finally the Secretary of State argued that the witnesses did not qualify as refugees 
because of the ‘safe third country’ argument, contained within Dutch and EU law. It was 
acknowledged that it was not stricto sensu satisfied, as it normally applied where a person 
was in a safe country before arriving in the Netherlands, all the same the Dutch 
authorities argued that the spirit of the exception applied. Once again the Council of State 
dismissed this argument, among other reasons because the protection enjoyed by the alien 
must be from a known country, which was not the case here as a relocation State had not 
yet been identified.113  
 
The Council of State’s interpretation of the Refugee Convention has been met with 
support from commentators. The arguments of the Secretary of State have been described 
as elastic and analogous interpretations of the law. 114 What the arguments are said to have 
in common is their contention that protection by the ICC or by an unknown future 
relocation State serves to release the Netherlands from its obligation to grant refugee 
status. As the rejection of each argument by the Council of State shows, the current legal 
framework does not allow for the Netherlands to be released from its obligations this 
way.115 Thanks to the application for protection by the two witnesses in January 2011, the 
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obligations of the Netherlands to protect ICC witnesses from removal by granting refugee 
status have been well-established.  
 

6.4.4. Problems in Human Rights Protection 
 
In some ways this is an unproblematic area; in the case discussed neither the ICC nor the 
Netherlands contested the fact that it has obligations to protect the witnesses, and neither 
is shying away from those obligations. However, there are still two types of 
implementation problems that may arise at this stage in ICC proceedings.  
 
The obligations of the ICC and the Netherlands overlap, in the sense that they both apply 
to the same individual at the same time. This can result in one interfering with the 
implementation of the other. While the protection applications of the witnesses in the case 
discussed were pending, the ICC pointed out that the existence of these applications in the 
Netherlands was making it much more difficult to find a willing relocation State within 
the framework of the ICCPP. Negotiations with one potential relocation State had to be 
put on hold because the State considered the Netherlands to be a safe country.116 This 
means that, in effect, the burden of protecting witnesses who are unhappy with their ICC 
protection falls on the Netherlands unless there is some legitimate reason to exclude 
them.  
 
Whenever there are overlapping obligations there will be a danger of buck passing, and 
this is the second potential problem. The efforts of the Dutch government to release itself 
from responsibility by citing the ICC’s involvement are evidence of buck passing 
attempts. The overlapping nature of the witness protection obligations means that they 
exist in parallel; the operation of one does not cancel out the other. A consequence of this 
that has not yet been resolved is the question of when one system of protection takes 
priority over the other. It is clear that a person cannot be both protected under the ICCPP 
through relocation and protected as a refugee in the Netherlands. The law itself does not 
offer a solution as to which actor’s obligations are primary. It would be detrimental to a 
witness if each actor ceased their protection efforts in the expectation that the other would 
continue with theirs.   
 
One sure way to prevent the problems identified above is to remove the incentive for 
witnesses to apply for asylum in the Netherlands. If the protection offered by the ICC 
were made more certain and transparent, witnesses may not feel the need to turn to the 
Netherlands. That being said, for some individuals the opportunity to acquire a residence 
permit in a European country may be an attractive prospect, that no degree of ICC 
protection could overcome.117  
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6.4.5. Conclusion 
 
Of the different shared situations covered in this chapter, protecting non-detained 
witnesses is the least complex. After permitting detained witnesses to apply for asylum in 
the Netherlands, it was highly unlikely that the possibility would be refused to non-
detained witnesses. The earlier case of the detained Congolese witnesses paved the way 
for non-detained witnesses. That being said, the sharedness of the situation, with both the 
ICC and the Netherlands having obligations to protect the witnesses, can give rise to 
implementation problems. Either the implementation of one set of obligations interferes 
with the ability of the other actor to implement their obligations, or the circumstances 
allow for attempts at buck passing. Overcoming these issues with respect to non-detained 
witnesses is in some ways more important than addressing the issues facing detained 
witnesses. As alluded to above, it may be that the situation of detained witnesses never 
arises again. Non-detained witnesses however, will continue to come to the Court, and so 
problems affecting the protection of their rights must be addressed.  
 

6.5. Conclusion 
 
When a witness arrives at the seat of the ICC, whether detained or at liberty, they may 
raise concerns about their protection. Article 68(1) obliges the Court to prioritise their 
safety over other concerns, and so refrain from transferring them to a State where they 
might be at risk. This protection obligation subordinates other obligations that the ICC 
has, including the obligation owed to sending States to return detained witnesses. On the 
Netherlands’ part, the Dutch courts have determined that both detained and non-detained 
witnesses are within the Netherlands’ jurisdiction under human rights law as far as Article 
3 ECHR is concerned, and are eligible to apply for protection from removal under both 
regimes. Matters are not so well settled when it comes to the right to liberty concerns that 
detained witnesses may have for the duration of their time on the ICC premises. Neither 
the ICC nor the Netherlands accepts that they owe the witnesses any obligations in this 
respect, leaving a substantial problem for the adequacy of human rights protection.   
 
It was the cases addressed in this Chapter that catalysed this research. They brought to 
light a range of issues that are particular to the shared nature of international criminal 
justice, and that illustrate clearly the implementation and structural problems that arise 
when multiple actors are involved in situations where individual rights are at stake. It 
seems fitting therefore that they should conclude the substantive chapters of the thesis, 
and close the discussion on how human rights are protected in the shared stages of ICC 
proceedings.  
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7. CHAPTER 7: Evaluation, Proposals for Change, 
and Conclusion 

 
7.1. Introduction 

 
The outcome of the analysis in the previous Chapters points to a clear answer to the 
research question: on the whole, human rights are not adequately protected in the shared 
stages of ICC proceedings. With the exception of the arrest and surrender stage, all stages 
of proceedings presented problems, either implementation problems or structural ones. As 
explained in Chapter 1, the presence of such problems renders protection inadequate. 
While the problems were more pronounced and challenging in some stages than in others, 
the research question is phrased in yes or no terms, and the answer is no.  
 
Ending on this negative note however, would not prove a fitting conclusion to the study, 
nor would it tie in with the author’s announced normative agenda of promoting human 
rights. As such, this Chapter suggests possible solutions that could mitigate the identified 
deficiencies in protection. Some issues can be addressed with tailored solutions, 
applicable to specific circumstances; other challenges may benefit from a more 
systematic approach. There is no one-size-fits-all solution, and putting in place some 
solutions may cancel out the need for others. What follows are a series of suggestions, 
some complementary, some alternatives, some supported by the law, and some pushing 
the boundaries of what is currently accepted.  
 
Before exploring these potential solutions, the Chapter will summarise the problems 
identified at the different shared stages of ICC proceedings. As the arrest stage presented 
no problems, it has not been included. Following on from this, the first type of solution to 
be examined will be changes to the law. This is accorded first place because it is the 
solution that most easily comes to mind when the law is found to be inadequate. This is 
followed by practical suggestions tailored to specific situations: improving 
communication, increasing transparency, and considering domestic prosecutions. Thirdly, 
a proposal is made that sits somewhere between accepted law and not accepted law, 
possibly leaning towards the latter. The proposal is designed to address implementation 
problems, and involves a way of choosing between multiple actors with an obligation to 
protect a right at the same time. Fourthly, and pushing the boundaries even further, the 
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author proposes a mechanism to bridge the gaps in protection that arise because of 
structural problems. This involves a mechanism that would encourage States to 
voluntarily assist the Court. To bolster this, the fifth section sets out reasons that can be 
put to States to further motivate them to volunteer. The Chapter ends with the conclusion 
of the thesis.  
 

7.2. Summary of the Problems Identified at the Shared 
Stages of ICC Proceedings 

 
Starting at the beginning, this summary opens with the first shared stage of ICC 
proceedings. The human rights protection vulnerability at the investigation stage, or more 
particularly, the interrogation stage, is implementation. The author has proposed that the 
actor leading the interrogation is the one that must provide the fair trial protections 
contained in Article 55 Rome Statute (such as the right to an interpreter and to remain 
silent), but the law as it stands does not offer a way to determine which actor is the 
leading actor. In cases of doubt, it is possible that each actor will assume that the other 
will provide the protections, with the result that neither does. More cynically, it could be 
alleged that actors may seek to deliberately obscure which of them is in charge, to enable 
them to pass the buck more easily.  
 
The stage of proceedings at which an accused is entitled, under certain circumstances, to 
interim release, is the first instance of a structural problem. The ICC is under an 
obligation to uphold the right to liberty, as protected by the entitlement to interim release, 
but cannot do so without State assistance; States for their part are not obliged to provide 
this assistance. This produces a gap in protection that can leave an accused in unnecessary 
pre-trial detention.  
 
If an accused is convicted, they are sent to an enforcement State to serve their sentence. 
As between the ICC and the enforcement State, the shared protection of the convicted 
person during the sentence is not problematic. The respective roles and obligations of the 
ICC and the State are clear, and implementation problems are unlikely given the legal 
framework. The same cannot be said for the situation as between the ICC and the host 
State. The obligations that the Netherlands has under the ECHR allocate it a safety-net 
role, such that the Netherlands is precluded from transferring a convicted person to an 
enforcement State where they would be at risk of harm. However, the Netherlands has 
demonstrated in its actions to date a predisposition to try to avoid complying with these 
obligations, or in other words, to pass the buck. For instance, it may defer to the ICC’s 
risk assessment rather than carry out one of its own, thereby watering down its safety net 
role. In situations where the ICC’s choice of enforcement State poses a risk to the 
convicted person, this implementation problem leaves the convicted person vulnerable.  
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Facing accused that have been acquitted are both structural problems and implementation 
problems. Some acquitted cannot return to their home State following their acquittal for 
security concerns. The ICC must uphold their right to liberty by releasing them 
immediately, but must also protect them from being sent to an unsafe country. The 
Court’s ability to do this depends on States coming forward and agreeing to allow 
acquitted persons to reside on their territory. States however, are under no obligation to 
do so. In the practice of the Court to date, namely in the Ngudjolo case, the Netherlands 
stepped in to fill the gap in protection that resulted from this structural problem. In the 
long term though, this is not a sustainable solution. As mentioned already, 
implementation problems can arise because of the Netherlands’ reluctance to play this 
role, and it is an undue burden on the host State to expect it to.  
 
Turning to the witness stages of proceedings, different problems affect the adequacy of 
protection here too. For witnesses being protected within the situation State, the 
confidentiality surrounding protection measures means that the discussion of obligations 
was inevitably incomplete. That being said, one assumes that as between the ICC and the 
situation State there is knowledge of the respective tasks and obligations of each actor, 
even if the information is not made public. If not, this leaves witnesses vulnerable to 
deficiencies in the implementation of protection. But there is another implementation 
problem in addition to this. The way in which the ICC’s protection obligation in Article 
68(1) Rome Statute is currently interpreted makes it difficult to ascertain when a witness 
will qualify for ICC protection and when they will not. If they do fall under this 
protection, then the situation State need only play a secondary role, supporting the ICC; if 
they do not then the situation State must take up the primary protective role. According to 
Trial Chamber II, the risk facing a witness must be connected to their association with the 
Court, but as the discussion in Chapter 5 showed, this test is difficult to apply in practice. 
The result of this may be difficulties in establishing, in any given instance, whether the 
actor in charge of protecting the witness is the ICC or the situation State, with the 
possible consequence that neither will protect the witness.   
 
Witnesses who are at such a degree of risk that they cannot remain in the situation State, 
but who instead must be relocated abroad, face structural problems in acquiring and 
maintaining protection. Witnesses can only be relocated if a State agrees to host them, but 
States are under no obligation to agree to this. The fact that the ICC is the only actor with 
an obligation to protect the witnesses, but is unable to do so without assistance, leaves a 
gap in protection. The severity of the risk facing these witnesses means that the 
consequences of this structural problem are correspondingly severe. 
 
When a witness arrives at the seat of the ICC to give their testimony, they may inform the 
Court that the protection measures currently provided are insufficient, whether these 
involve protection in the situation State or relocation abroad. Once at the Court, the 
witness may seek additional or alternative arrangements. The most controversial 



-178- 
 

situations of this type involve detained witnesses, and as the discussion in Chapter 6 
showed, different rights are at stake. First, detained witnesses have may have concerns 
about being returned to the State which sent them to the Court (the sending State). If 
witnesses distrust the ICC’s ability to protect them, these concerns may be such as to 
found an application to the Dutch authorities for protection from removal pursuant to the 
Netherlands’ ECHR obligations. In such a case, the obligations of the ICC remain in 
effect, and so both the Netherlands and the ICC are obliged to protect the detained 
witnesses. This overlap can lead to buck passing, which can leave detained witness 
vulnerable to slipping through the cracks in protection. Second, the lengthy process of 
making arrangements for their protection can cause detained witnesses to remain detained 
at the ICC detention centre for unduly extended periods, raising right to liberty concerns. 
In this situation, the law as it stands leaves a substantial gap in protection: neither the ICC 
nor the Netherlands accepts that they have an obligation to protect the right to liberty of 
the witnesses. The result is that detention in the ICC detention centre can continue, 
unchallenged, for extended periods.  
 
Not all witnesses who seek protection measures while at the seat of the Court are 
detained. The final shared stage of ICC proceedings considered in this study was that of 
non-detained witnesses at the seat of the Court. These witnesses can also turn to the 
Netherlands for protection, rather than rely on the ICC. If they would be at risk if returned 
to their home State, then the Netherlands is under an obligation not to remove them from 
the territory. As this creates a situation where, once again, both the ICC and the 
Netherlands have an obligation to protect the witnesses, it can lead to implementation 
problems. The ICC may rely on the Netherlands to provide protection, and the 
Netherlands may rely on the ICC. The witness is left vulnerable by this, with the 
possibility that they will not receive protection from either side.  
 
This summary of the implementation and structural problems that face accused and 
witnesses at the ICC demonstrates the inadequacy of human rights protection at the 
different shared stages of proceedings. While some of the problems may be unlikely to 
occur in practice, or affect only a small number of individuals, the fact is that the law as it 
presently stands is ill equipped to deal with these problems when they do arise. For an 
institution that was established to address mass violations of human rights, action must be 
taken if the ICC itself becomes a source of human rights violations. Below are a series of 
possible solutions that may contribute to this end.   
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7.3. Changes to the Law 
 

7.3.1. Statutory Changes 
 
When the law is unsatisfactory, the first solution to consider is whether it can be changed. 
This study has identified a number of instances in which the way the law is structured is 
itself the problem. Structural problems leading to gaps in protection are present at the 
shared stages of interim release, acquittal, and witness relocation. If States were obliged 
to assist the ICC at these stages, as opposed to the ICC having to rely on voluntary 
assistance, the gaps in protection could be closed.  
 
Despite appearing to be the simplest solution, such an approach would be difficult 
bordering on impossible in the current climate. Broadening the scope of State Party 
obligations by compelling them to accept non-nationals on their territory would require 
an amendment to the Rome Statute. This requires a two-thirds majority, and the 
amendment would only come into force when seven-eighths of State Parties ratify it.1 It 
seem unlikely that 83 States out of 124 will agree to an amendment compelling them to 
take the action that they are reluctant to take voluntarily. This is especially so given the 
crisis currently affecting the Court, particularly among African countries, who far from 
wishing to give the ICC more powers, would instead see the powers of the Court reduced.  
 

7.3.2. Interpretation Changes 
 
The structural problems we see at the interim release, acquittal, and witness relocation 
stages would need a statutory amendment to resolve, but other problems could be 
addressed by ICC judges adopting a different approach to the existing provisions. This is 
not amendment by another name, but rather is based on plausible alternative 
interpretations of the law. The study has identified two instances of this, both concerning 
witnesses. The details of the arguments were presented in the relevant parts of the 
substantive chapters, and below is merely a summary.  
 
The first instance of when an alternative interpretation of the law would ameliorate 
inadequacies in human rights protection concerns the scope of witness protection. Trial 
Chamber II in the Katanga case held that, in order to trigger the ICC’s witness protection 
obligations under Article 68(1) Rome Statute, the risk facing a witness must be connected 
to their involvement with the Court. In setting out what involvement with the Court 
means, the Chamber adopted a restrictive approach based on a distinction between three 
                                                

1  Article 121 Rome Statute. This is in fact a deviation from the general practice for multilateral treaties, 
whereby a State Party will not be bound by an amendment unless they have consented to it, see 
“Article 121” in  William Schabas, The International Criminal Court: a commentary on the Rome 
Statute (Oxford University Press 2010). 
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types of risk: 1) risk incurred on account of cooperation with the Court, 2) risk arising 
from the broader human rights situation in the situation State, and 3) risk of treatment that 
would amount to persecution such as would found an asylum claim under the Refugee 
Convention.2 As discussed, this approach is difficult to apply, especially in borderline 
cases, with the result that witnesses may be excluded from the protection they need.  
 
The narrow scope of protection would not present such a problem if the State apparatus 
was able to provide a satisfactory level of protection instead. However, in the case of 
situation States, the very reason why the ICC needs a witness protection regime is 
because the State apparatus is lacking. That being said, even where the State does have 
the capacity, the fact that the current interpretation of Article 68(1) is difficult to apply in 
practice will leave some witnesses in a grey area, with the ICC assuming that it is the 
State’s role to protect them, and the State assuming that it is the ICC’s role.  
 
In Chapter 5 the author proposed an alternative interpretation of Article 68(1), namely 
that any risk a witness faces should trigger the ICC’s obligations, as long as the risk is not 
patently unconnected with their involvement with the Court. As has already been argued, 
this is the only approach that properly complies with the Article 21(3) test. Adopting this 
interpretation instead of the interpretation of Trial Chamber II would make witness 
protection more inclusive and would reduce the number of witnesses falling into the grey 
area. By making it clear when the ICC must act to protect a witness, and when the State 
must act, this implementation problem for witness protection could be addressed.  
 
The second instance that calls for an alternative interpretation of the law concerns 
detained witnesses at the seat of the ICC, and involves the obligations of both the ICC 
and the Netherlands. Chapter 6.3 discussed the obligations and problems surrounding the 
right to liberty of detained witnesses for the time that they are detained on ICC premises 
awaiting the outcome of a protection claim, whether submitted to the ICC, or to the 
Netherlands, or both. The discussion concluded that, following the majority decisions of 
the Trial and Appeals Chambers in the detained Congolese witnesses case, there was a 
gap in protection. Neither the ICC nor the Netherlands was deemed to have any 
obligations to protect the right to liberty of detained witnesses in those circumstances, 
effectively leaving the witnesses in a legal limbo and unable to challenge their detention. 
However unsatisfactory this outcome, it is the current state of the law.  
 
With respect to the ICC’s obligations, in Chapter 6 the author took up the dissenting 
opinions in those same ICC decisions, and argued that they represent a sounder 

                                                
2  ICC-01/04-01/07-3003-tENG The Prosecutor v Katanga and Ngudjolo (Decision on an Amicus 

Curiae application and on the “Requête tenant à obtenir présentations des témoins DRC D02 P 0350, 
DRC D02 P 0236, DRC D02 P 0228 aux autorités néerlandaises aux fins d’asile” (articles 68 and 
93(7) of the Statute)) 9 June 2011 (ICC, Trial Chamber II) §§59-62. 
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interpretation of the law. Under this alternative view, the ICC would have an obligation to 
review the detention of detained witnesses whose time on ICC premises had been 
extended due to an application for protection (toward whichever actor). In the author’s 
opinion, this is the interpretation that complies with the Article 21(3) test. With respect to 
the Netherlands’ obligations, the author argued that the decision of the ECtHR in Longa 
was incorrect as a matter of law, because it overlooked the fact that the Netherlands was 
involved in the detained witnesses’ situation. This would have been enough to bring them 
within Dutch jurisdiction, and so activate the Netherlands’ right to liberty obligations. 
 

7.3.3. Changes by Analogy 
 
If the Longa case were revisited, this would improve human rights protection at the seat 
of the Court, but the protection would be limited to the particular facts of that case. 
Taking an entirely different approach to the question of when Dutch jurisdiction covers 
individuals on the ICC premises could expand the protective potential of the Netherlands 
still further. The author proposes an approach in which the Bosphorus principles are 
applied by analogy to the host State context, something which has not been done before.  
 
Before setting out this proposed approach, it should be noted that the author does not 
propose that the Netherlands should always have jurisdiction over individuals on the 
ICC’s premises. There are both legal and pragmatic reasons to suspend the host State’s 
jurisdiction over the portion of its territory where the ICC premises are located. Legally 
speaking, the terms of the Headquarters Agreement place the ICC premises outside of the 
Netherlands’ de jure control: the Dutch authorities cannot enter the premises without 
permission, carry arms on the premises, and so on. Pragmatically speaking, if the 
Netherlands always had jurisdiction, and could be potentially responsible for the 
treatment of individuals located on the premises of the ICC, it would be motivated to 
interfere in the operations of the Court. This would be counter to the distinct legal 
personality of such institutions. In addition, States would be reluctant to host international 
tribunals at all for fear of the potential consequences. That being said, there is a way of 
balancing the competing concerns of protecting human rights and maintaining the 
independence of international organisations. 
 
Chapter 2 set out the Bosphorus principles, and explained how they could be used to 
understand the human rights obligations of State Parties when they are assisting the ICC. 
Here it is proposed that they could also be used to identify situations in which the 
Netherlands will have jurisdiction over individuals on ICC premises. Just as the principles 
balance the competing concerns of human rights protection and the independence of 
organisations in the member State context, so can they in the host State context. When the 
Bosphorus principles are translated to the host State context, the argument is essentially 
as follows: as the ICC is on Dutch territory, the Netherlands prima facie has jurisdiction 
over individuals held on the Court’s premises. Due to the fact that the ICC is an 
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international organisation, Dutch jurisdiction is suspended because competence on these 
matters has been transferred to the Court. However, that transfer is premised on the 
assumption that the ICC guarantees comparable or equivalent protection to that which the 
Netherlands is obliged to provide under human rights law. If that assumption is rebutted, 
then the Netherlands will once again have jurisdiction over individuals on the ICC 
premises. The assumption would be rebutted if it is found that, in a particular instance, 
the protection is manifestly deficient.  
 
This approach could improve the human rights protection of individuals located at the 
seat of the Court, including detained witnesses, convicted persons, acquitted persons, and 
accused entitled to interim release. It would no longer be necessary to be outside the ICC 
premises to make a claim for protection. The last stage listed, that of an accused entitled 
to interim release, is the stage that would show particular improvement.3 If an accused 
cannot find a State willing to host them on an interim basis, the law as it currently stands 
provides no recourse. Being on the ICC premises means the accused is outside Dutch 
jurisdiction, and so the fact that the ICC is unable to protect their right to liberty is not the 
Netherlands’ concern.4 However, under the author’s suggested approach, this would not 
be the end of the story. If an accused in this predicament sought to protect their right to 
liberty by seeking release onto the territory of the Netherlands, the latter could not 
outright refuse. It would have to go through the steps dictated by the Bosphorus 
principles. First, by asking whether the ICC provides equivalent protection to that which 
the Netherlands is required to provide under the ECHR. The answer in this case would be 
no: the ICC cannot guarantee that an accused entitled to interim release will be granted it. 
Even if the protection were deemed to be equivalent, the next question would be whether 
protection is manifestly deficient in the circumstances of that particular case. The answer 
would be yes: the ICC is unable to secure the assistance of a State to host the accused on 
an interim basis, which compromises the accused’s right to liberty.  
 
The result of applying the Bosphorus principles by analogy to the host State context can 
be better protection of human rights at the seat of the Court. However, there is a 
                                                

3  Other stages will also benefit, but for them there comes a point in time when the individual can apply 
for Dutch protection, which is not the case for the interim release stage. Detained witnesses and 
acquitted persons fall within the ‘exception to the exception’ established by the District Court of The 
Hague, and so can apply for protection from removal from the ICC premises. Convicted persons can 
apply for protection at the point when the Dutch authorities begin their transport to the point of 
departure from the Netherlands.  

4  With respect to ICC convicted and acquitted persons, Chapter 4 discussed how at the point at which 
they leave the ICC detention centre and are transported to the airport by the Dutch authorities, they 
enter Dutch jurisdiction. Once this occurs, they can apply for protection from removal. This is not the 
case for accused at the interim release stage. These individuals must remain in the ICC detention 
centre until a State agrees to host them. Interim release will in nearly every instance be dependent on 
the accused residing and remaining in the designated country. As such, if they sought to remain in the 
Netherlands, this would breach the terms of their release.  
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downside. Situations that now have a structural problem, such as interim release, may 
instead acquire an implementation problem. If both the ICC and the Netherlands have 
obligations to protect human rights, an ensuing lack of clarity or a propensity to buck pass 
may cancel out the positive effect that the solution proposed in this section seeks to 
achieve. For this reason, broadening the protective obligations of the Netherlands would 
ideally be combined with the solution proposed in section 7.5 below.   
 

7.4. Practical Solutions for Particular Problems 
 

7.4.1. Improved Communication 
 
We leave to one side now proposals for changes in the law, and look to more pragmatic 
solutions that can be put into effect without changes to the legal framework. Some of the 
implementation problems identified at different stages could be addressed by means of a 
relatively simple solution: improved communication between the actors.  
 
As just set out, adopting a different interpretation of the scope of risk under Article 68(1) 
would reduce the number of witnesses falling into the grey area between ICC and State 
protection. In the absence of this, improved communication could help prevent witnesses 
from being caught in this way. When an ICC witness appeals to the Court for protection, 
but the ICC considers that the risk they face is not connected to their involvement with 
the Court, it should communicate the risk reported to the situation State. The situation 
State then knows that the witness is not being protected by the ICC, and that it falls to the 
State to step in. Such communication could be done in practice through, for example, 
standard channels of communication that are to be used whenever the circumstances 
described present themselves. It is more than possible that this is already done, but the 
confidentiality surrounding witness protection means that it is not made public. Even if 
the broader interpretation of Article 68(1) were adopted, communication of this type 
would still be helpful to further protect witnesses.  
 
Effective communication could also improve the protection of accused. During 
interrogations, safeguarding the right to a fair trial is dependent on it being clear which 
actor is leading the interrogation, as this actor must provide the safeguards. There are a 
number of ways to achieve this. One is for the parties to confer before the interrogation 
takes place and specifically agree on the issue. This could be put in writing, so that if 
problems arise there is no dispute as to which actor was responsible for the suspect. 
Another option is for the actors to agree that when certain, previously agreed, 
circumstances are present, one actor is automatically considered to be in charge. For 
example, whenever a member of the ICC Prosecutor’s office is present, the ICC is 
presumed to be leading the investigation, regardless of whether it is an ICC staff member 
asking the questions.  
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These two stages illustrate the value of more formal communication mechanisms, such as 
could be set out in written agreements between the parties. Informal, and even behind the 
scenes communication, also has its benefits. Indeed, it is very likely that this is precisely 
how much of the business between States and the ICC is conducted, but naturally not 
discussed in the public sphere. One instance where informal communication will be of 
value is for convicted persons who have not yet been transferred to an enforcement State. 
If the convicted person believes they will be at risk of harm in the enforcement State 
designated by the ICC, they may seek protection from removal from the Netherlands. 
This places the Netherlands in the difficult situation of having to choose between its 
human rights obligations and its obligations as ICC host State. If the Netherlands informs 
the ICC of its apprehensions concerning the designated enforcement State, this gives the 
Court the chance to change the designation before matters come to a head, and so avoid 
the problem all together.  
 

7.4.2. Greater Transparency in Witness Protection 
 
Witnesses that arrive at the seat of the ICC and request protection, whether detained or 
non-detained, tend to do so because they lack faith in the ICC’s ability to effectively 
protect them.5 The ensuing implementation problems, including buck passing, can result 
in witnesses not getting the protection they need. For this problem there is a particular 
solution: address the reasons why detained witnesses turn to the Netherlands for 
protection in the first place. Reducing the Netherlands’ involvement in the situation 
reduces the chance of buck passing.  
 
There are several reasons why a witness turns away from ICC protection. Overall, the 
lack of transparency surrounding witness protection through the ICCPP can make 
protection in the Netherlands, with its known guarantees and safeguards, preferable to a 
system that is largely unknown. As explained in Chapter 6, the non-detained witnesses 
who applied for protection in the Netherlands cited among their reasons the fact that it 
was unclear whether they would have the same procedural and substantive rights if 
relocated through the ICCPP that they would otherwise be entitled to under international 
human rights and refugee law. The uncertainties they highlighted concerned access to 
legal assistance during the ICCPP relocation process and access to review of decisions 
made about their protective measures.6 If details about the procedures and rights available 
for witnesses within the ICCPP were available and properly communicated to the 
witnesses, this may go some way to increasing trust in the ICC protection regime. If the 

                                                
5 The author acknowledges that this may be a simplification of witness motives. 
6  These reasons are listed in ECLI:NL:RBDHA:2013:BZ7942, The Hague District Court, 8 March 2013 

§5. See also  Emma Irving, 'Protecting Witnesses at the International Criminal Court from 
Refoulement' (2014) 12 Journal of International Criminal Justice 1141. 
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ICCPP does not provide the same level of protection as otherwise available under human 
rights law, the ICC should consider making changes to it.  
 

7.4.3. Domestic Prosecutions 
 
Detained witnesses have a more particular reason for seeking protection from the 
Netherlands as an alternative to protection from the ICC. If the ICC decides that the risk 
the detained witness faces in the sending State is severe, and cannot be resolved through 
the use of assurances, the ICC would be precluded from returning that witness. The 
question then is, where is the witness to go? They are now in the same position as any 
other witness seeking relocation, and suffer from the same gap in protection, as States are 
not obliged to receive them and host them. This problem is difficult enough for witnesses 
with no criminal history; for detained witnesses, relocating them may be almost 
impossible. Potential relocation States will be particularly unwilling to host detained 
witnesses if the crime for which they were convicted in the sending State was a violent 
one, or a crime that would otherwise indicate that the witness would be a threat to public 
safety.   
 
A way to lessen a relocation State’s concerns could be to arrange for the detained witness 
to remain detained once he/she reaches the relocation State. If the individual is not at 
liberty, this lessens the danger that they may pose to society, as well as the political 
undesirability of hosting the witness. Detention however, requires a lawful basis. One 
option could be to cooperate with the sending State, in the sense that the relocation State 
would be enforcing the sending State’s sentence on its behalf. This may not be feasible if 
the sending State is unhappy with the detained witness not being returned, as will likely 
be the case. It will also be problematic if the circumstances surrounding the detention in 
the sending State are alleged to not be human rights compliant, for example if it is alleged 
that the trial was not fair. The other option is for the relocation State to prosecute the 
witness itself, where a valid basis for jurisdiction exists. This approach is analogous to 
that taken by countries that find themselves with alleged international criminals on their 
territory that they cannot extradite. Germany prosecuted a Rwandan man for involvement 
in the 1994 genocide because it could not extradite him to Rwanda due to human rights 
concerns. Rather than allow him to live freely in Germany, charges were brought.7  
 
While such prosecutions can be a complicated and expensive endeavour, they are, in the 
author’s opinion, a viable option. The ICC could provide logistical support, cooperating 
with the domestic judicial system in matters of evidence and testimony. Financial support 
could be supplied through the Special Fund. Admittedly, this was not the original idea for 

                                                
7 ‘Germany gives life sentence to Rwandan for genocide’ (DW, 29 December 2015) 

<http://www.dw.com/en/germany-gives-life-sentence-to-rwandan-for-genocide/a-18950040> visited 1 
September 2016. 
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the money in the Special Fund, but the principle of States being able to host witnesses in 
a cost neutral arrangement is maintained. In this set up, witnesses can be protected 
without compromising the fight against impunity.  
 

7.5. Mechanism for Choosing Between Actors 
 
The Chapter up until now has, for the most part, dealt with particular issues that can be 
addressed with particular solutions, whether this involves a change in the law or the use 
of practical measures. Attention now turns to more general solutions. This section will 
explore a solution potentially applicable to all situations in which both the ICC and 
State(s) have an obligation to protect an individual at the same time.  For instance, the 
situation when both the ICC and the Netherlands have an obligation to ensure that 
acquitted persons are not sent to a State where they would be at risk. It is in these 
situations that implementation problems arise, either because of a lack of clarity as to 
which actor must act, or because of deliberate buck passing.  
 
To combat these issues, the author proposes a way of prioritising the obligations of one 
actor over those of the other. Rather than multiple actors being required to act at the same 
time, the actors are placed in an ordinal arrangement: one actor becomes the primary duty 
bearer, the other the secondary duty bearer, and so on. The primary duty bearer will have 
first responsibility for protecting the individual in a given situation, while the secondary 
duty bearer need only act where the primary duty bearer fails to do so.   
 
Prioritising obligations and creating an ordinal arrangement of duty bearers removes 
ambiguity and makes it harder to ‘pass the buck’; the primary duty bearer knows it must 
act, and the other actors know this also. The question then becomes: on what basis is this 
prioritisation to be done? What criteria determine one actor to be the primary duty bearer 
and the other the secondary one? No hierarchy is provided by the obligations themselves, 
as is the case in international law generally, and so it is necessary to look to other 
principles that may assist. Of the different options, two seem the most plausible: the 
notion of control and individual choice.  
 
As an option for organising the ordinal arrangement of obligations, control benefits from 
both an intuitive appeal and a broad acceptance in international law.  It is intuitively 
appealing that the actor with most control over an individual should be the first to act on 
an obligation to protect his or her rights. For example, the State on whose territory an 
individual is located has more control over the protection of their rights than a different 
State. This intuitive value is recognised in many areas of international law, in which the 
criterion of control plays a major role. In human rights law, the exercise of extra-
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territorial jurisdiction is intrinsically linked to control.8 In peacekeeping missions and 
collaborative military action, it has been argued that control is central to allocating 
responsibility.9 In the law of occupation, the obligations of the occupying State are 
engaged when a certain degree of control over territory is exercised.10 In environmental 
law, responsibility for transboundary harm is tied to the State of origin’s control over the 
territory from which the harm originates.11 In State responsibility law generally, control 
can be a deciding factor for the attribution of conduct to a State.12  
 
In the context of shared stages of ICC proceedings, the question of which actor has 
control, or the most control, over an individual will depend on the facts. Detained 
witnesses seeking protection at the seat of the Court triggers the obligations of both the 
ICC and the Netherlands. Both actors have protection obligations at the same time to 
ensure that the witness is not returned to a country where they would be at risk. So which 
actor is the primary duty bearer that must provide protection in place of the other actor? 
In the detained Congolese witnesses case, the control criterion would have indicated the 
ICC: the witnesses were on ICC premises, the ICC had control over their movement and 
detention conditions, and the Netherlands could not access the detained witnesses without 
the permission of the Court.  
 
Even with respect to the same individuals at the same stage of proceedings, the control 
criterion can point in different directions depending on the circumstances. Remaining 
with the detained witnesses, the author concluded in Chapter 6 that, as matters stand, 
neither the ICC nor the Netherlands accepts the existence of obligations to protect the 
right to liberty in those circumstances. However, in the above sections of this Chapter, the 
author argued for an opposite interpretation of the law in which both actors would have 
such an obligation. While this would remedy the gap in protection, it may produce its 
own difficulties: if both actors must act, it is possible that neither will. In that case, the 
author’s earlier proposals would fix the structural problem but create an implementation 
problem. This is where the ordinal arrangement of duty bearers comes in.   
 
With respect to the right to liberty aspects of the detained Congolese witnesses’ case, the 
Netherlands may have lacked physical control over the witnesses but it did have control 
over the length of the detention. It was due to the lengthy period of time taken to decide 
                                                

8  For an overview, see Joseph, Sarah and Fletcher, Adam, ‘Scope of Application’ in Daniel Moeckli, 
Sangeeta Shah and Sandesh Sivakumaran (eds), International Human Rights Law (Oxford University 
Press 2014), 129-138. 

9  Boutin, Bérénice, The Role of Control in Allocating International Responsibility in Collaborative 
Military Operations (Academisch Proefscrift, 2015). 

10 ICRC Resource Centre, accessible at https://www.icrc.org/eng/resources/documents/misc/634kfc.htm 
(last visited 28-10-2015). 

11 'Articles on Prevention of Transboundary Harm from Hazardous Activities with commentaries' (2001) 
vol. II Part Two Yearbook of the International Law Commission at 149-150. 

12 Article 8, ibid. 
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on the protection claims, which involved the Netherlands missing several court imposed 
deadlines, that the period of detention was so long. The ICC had made clear that the 
witnesses were only held in the ICC detention centre because of the ongoing protection 
applications. This placed the Netherlands in a position of control, and so would make it 
the primary duty bearer according to the control criterion.  
 
Non-detained witnesses seeking protection are in the same position as detained witnesses 
vis-à-vis the Netherlands and the ICC, but in their case the notion of control is less helpful 
for identifying a primary duty bearer. The witnesses are at the seat of the ICC, and the 
ICC is in the process of finding them a safe place to relocate to, or perhaps has already 
done so. This would point to the ICC as being the actor with more control over the 
situation. However, one could equally say that as the witnesses are free on Dutch 
territory, and the Dutch legal system is already dealing with their protection requests, the 
Netherlands has a greater degree of control. In cases such as these, it may be more helpful 
to use a different criterion to compose the ordinal arrangement.  
 
It is not always appropriate to rely on control to determine how an individual’s rights will 
be protected and by which actor. In some situations, this choice is better left to the right 
holder. His or her preference will dictate the primary duty bearer, and the other duty 
bearer will automatically assume the role of secondary duty bearer.  
 
Returning to non-detained witnesses, if their protection application is granted and a 
relocation State is found, deferring to their individual choice would mean allowing the 
witness to decide where they want to live and which protection system to reside under. 
But this solution is not unproblematic. The fact that the witness has chosen to make an 
application to remain in the Netherlands makes it likely that this will be their choice.  
This will place an undue burden on the Netherlands if the relocation State is not as 
‘attractive’ in terms of living standards. Then again the problem may not be as 
pronounced as one might think. It should not be taken for granted that witnesses would 
choose to remain in the Netherlands if they are offered a reasonable alternative that was 
more familiar in terms of language, culture, and tradition. In any case, for individual 
choice to be meaningful the witness must be presented with a real choice. 
 
Deciding between control and individual choice is ultimately a policy decision, affected 
by the values that the decision maker considers most important. It may be appropriate to 
compose the ordinal arrangement differently for different categories of individual, or use 
both criteria to come up with a solution that reflects the range of concerns involved. This 
raises the question of who decides what criteria are relevant, and how they are applied in 
individual instances. Strong among the contenders for the decision making body is the 
ASP, which could establish a decision making mechanism along the same lines as that 
proposed for pinpointing a volunteer State.   
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7.6. Mechanism to Pinpoint a Volunteer State 
 
Turning from a general solution for implementation problems, to a general solution for 
structural problems, this section examines how to encourage States to assist the ICC 
voluntarily.  
 
As noted above, amending the Rome Statute so that States are obliged to assist the ICC in 
situations where now they need only volunteer would not be feasible. And yet, this means 
that in the shared stages of ICC proceedings that suffer from structural gaps in protection, 
human rights protection will continue to be inadequate. If the author’s proposals 
regarding broadening the jurisdiction of the host State were accepted, then this would go 
some way to remedying these gaps; but it is not sustainable in the long term, nor is it 
equitable, to place this disproportionate burden on the Netherlands.  
 
Voluntary assistance can take different forms with different degrees of formality and 
bindingness. Some of these have been discussed in the substantive chapters. For instance, 
when a State agrees host to a relocated witness, it may sign a relocation agreement with 
the Court or the hosting may be done under less formal ad hoc arrangements. The same is 
true for hosting accused granted interim release, and for taking in at-risk acquitted 
persons. Flexibility is important when encouraging States to assist the Court. It is for this 
reason that different options exist for States willing to help with witness relocation: they 
may act as relocation State, contribute to the Special Fund, or act as a platform State.  
 
A significant problem with voluntary measures is that they suffer from their own version 
of buck-passing. It is relatively easy to hide among 124 States Parties, and each potential 
volunteer State may question why it should be their responsibility to volunteer, when 
there are so many other States who could also do so. Because of this obstacle, it is helpful 
to think of criteria to pinpoint which State would be the most appropriate volunteer in any 
given instance. In this way, the proposal is similar to the mechanism for choosing 
between multiple duty bearers discussed in the previous section. While the pinpointed 
State could always still refuse, there would arguably be more pressure on it to act.  
 
The idea here is not to provide a list of definitive criteria for identifying the most 
appropriate volunteer State, but to put forward some suggestions. Anything more 
ambitious than this would be outside the scope of the project. Inspiration for these 
suggestions has been found in refugee law. The problem of how to allocate refugees 
among different countries is an ongoing issue of a similar nature to the one that faces the 
ICC. Kritzman-Amir looks at this area of law and distils a number of considerations to 
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guide which State(s) should take more refugees, and which less.13 The author proposes 
that these are translatable to the context of voluntary measures at the ICC.  
 
The first consideration is absorption capacity, a socio economic criterion which looks at 
State GNP, life expectancy, land reserves, employment, etc. to determine whether a State 
could absorb refugees without it having a significant impact on the economy and the 
State. The second consideration is the existence of special solidarity bonds. These are 
bonds that might exist between allied countries or between former colonies and colonial 
powers, which would make a State suitable to take in refugees from that country. The 
third consideration is whether a State bears responsibility for the immigration, for 
example because of the exploitation of the mineral, natural, and/or work resources of the 
other State. In the ICC context, this might be relevant where one State has aggravated the 
conflict in which the crimes took place. Finally, there are cultural and ethnic 
considerations. This works two ways. On the one hand, a country may claim that it is too 
culturally distinct from the refugee to be able to reasonably accommodate them. On the 
other hand, there may be significant similarities in culture that makes a State or group of 
States particularly suitable to take an individual in.  
 
In addition to these general factors that might be taken into account, there are particular 
factors that will be relevant for specific stages of ICC proceedings. For individuals who 
have been granted interim release and need a place to await their trial, it may be 
appropriate to focus on the State that surrendered the accused to the Court. This is 
particularly so if the accused was residing there when he/she was arrested and 
surrendered, but less so if the accused was just passing through. For accused that have 
been acquitted and witnesses in need of relocation, an emphasis may be placed on 
pinpointing a country with a similar culture and language. This is because these 
categories of individuals have concluded their involvement with the Court, and must be 
able to integrate into their new home on a more permanent basis.  
 
The next matter to resolve is identifying a decision maker. It is proposed that this role 
would fall most appropriately to the ASP. In its position as the representative organ of the 
ICC, the ASP could create a mechanism for deciding, following a hearing of the views of 
the relevant actors, which State is best placed to volunteer to protect the human rights of 
an individual witness or accused. Creating such a mechanism has the distinct advantage 
that, instead of each State being addressed in a bilateral manner by either the ICC or the 
affected individual, and declining to assist based on the State’s individual concerns, 
States could come together to seek a multilateral solution. This mechanism could also 
determine which factors are to be taken into account when making a decision, and put 
forward solutions that fit the specific circumstances of a case. In this sense, the political 

                                                
13 Tally Kriztzman-Amir, 'Not in My Backyard: On the Morality of Responsibility-Sharing in Refugee 

Law' (2008-2009) 34 Brooklyn Journal of International Law 355, from 372. 
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nature of the ASP is helpful, as the question being dealt with intrinsically concerns 
matters of politics and policy. Furthermore, it is already established as a forum for States 
to express their views.  
 
There are numerous options as to the form that the ASP mechanism could take. At one 
end of the spectrum would be an informal, cooperative forum for the exchange of views, 
akin to a roundtable discussion. This has the benefit of creating a cooperative atmosphere 
of seeking solutions backed by consensus. At the other side of the spectrum the ASP 
could set up a more formal mechanism, akin to an adversarial proceeding, in which 
different States would communicate their views to a decision maker who makes the final 
determination. While this option would increase the likelihood of pinpointing one 
particular State, it may alienate States with its forcefulness. Possibly the mechanism used 
will depend on the particular stage being dealt with.  
 
Creating a mechanism like the one described is one step, but getting States to participate 
in it is another. For this reason, the next section is dedicated to arguments that can be put 
to States, including the State identified by the ASP mechanism, to encourage and 
motivate voluntary assistance. 
 

7.7. Reasons for States to Volunteer 
 
Voluntary measures may be a tool to prevent problems with human rights protection, but 
their utility is limited by the very fact that they are voluntary. Ultimately, there is nothing 
that can compel a State to agree to them. To really address problems with human rights 
protection, this section will set out arguments that can be used to push States into action. 
These arguments stem from the principle of equity. Equity, meaning ‘what is fair and 
reasonable in the administration of justice’,14 provides two concepts relevant to the ICC 
context: the principle of estoppel and the duty of care. While these two are related, they 
will be dealt with separately.  
 
The general principle of estoppel is used to support the following argument: when States 
came together in Rome to establish the ICC, they announced themselves to be in favour 
of human rights and against the ‘unimaginable atrocities that deeply shock the conscience 
of mankind’.15 These States established an international criminal justice institution to be 
the heart of a project aimed at fighting impunity and punishing those who commit gross 
human rights violations. They are therefore estopped from permitting this same project 
from being the means by which human rights are violated or otherwise compromised. 
 
                                                

14 Francesco Francioni, 'Equity in International Law' (2013) Max Planck Encyclopedia of Public 
International Law §1. 

15 Preambular paragraph 2, Rome Statute. 
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Estoppel is a concept well known in both common and civil law jurisdictions,16 though in 
the latter it is more often termed good faith. Estoppel in the context of judicial 
proceedings has a narrow application, 17 but such constraint is not called for here. Indeed, 
a broad notion of estoppel has been used as an argument in a number of contexts. 
Relating to the ICC, it has been argued that in cases of self-referral under Article 14 of 
the Rome Statute, the referring State is estopped from challenging the admissibility of the 
case once the ICC has begun its investigation.18 Even more interesting, given its similarity 
to the argument proposed in this section, is the argument with respect to the UN Security 
Council: through its practice, the UN has created the expectation that its organs will act in 
compliance with the human rights that the organisation promotes. It should therefore be 
estopped from permitting the UN Security Council to set up a sanctions regime, such as 
that in Resolution 1267,19 that violates individual rights.  
 
Intimately related to this argument, but conceptually distinct, is the idea that States, in 
creating the ICC, undertook duties of care towards those the project touches. When a 
company opens a theme park for public enjoyment, they owe a duty of care to those 
visiting the park to ensure that it is a safe place for said enjoyment. When States set up an 
international criminal court to pursue justice, they owe a duty of care to those involved in 
its processes to ensure that it is a safe place for the pursuit of said justice. Another way of 
conceptualising it is to say that actors have special duties to those entrusted to their care.20 
Parents owe obligations to their children because they brought them into the world. States 
owe obligations to accused and witnesses because they placed them in the position of 
being accused and witnesses. The notion of a duty of care is not widely discussed in 
international law, and it is not argued here that it is an accepted part of general 
international law. However, it is starting to be used in some areas, such as in the 

                                                
16 In the international arena, the circumstances in which estoppel has been invoked are numerous, and in 

the 1950s arguments were already being made about its status as a general principle of international 
law within the meaning of Article 38 of the ICJ Statute. That being said, Cottier and Müller would 
argue that estoppel does not fit well in the ‘straightjacket’ of Article 38, but instead it should be seen 
as ‘a rule of judge-made public international law, as confirmed and developed by the ICJ on the basis 
of good faith and equity’, Cottier, Thomas and Müller, Jörg Paul, 'Estoppel' (2007) Max Planck 
Encyclopedia of Public International Law. 

17 ‘The principle operates to prevent a State contesting before the Court a situation contrary to a clear 
and unequivocal representation previously made by it to another State, either expressly or impliedly, 
on which representation the other State was, in the circumstances, entitled to rely and in fact did rely, 
and as a result that other State has been prejudiced or the State making it has secured some benefit or 
advantage for itself’,  ICJ Reports 1962 Case concerning the Temple of Preah Vihear [Cambodia v 
Thailand] (Merits) 15 June 1962 [Dissenting Opinion of Sir Percy Spender], 143–44. 

18 William Burke-White and Scott Kaplan, 'Shaping the Contours of Domestic Justice: The International 
Criminal Court and an Admissibility Challenge in the Uganda Situation' (2009) 7 Journal of 
International Criminal Justice 257. 

19 Resolution 1267 (1999) cl S/RES/1267. 
20 Phillip Pettit and Robert Goodin, 'The Possibility of Special Duties' (1986) 16 4 Canadian Journal of 

Philosophy 651. 
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responsibility to protect and protection of the environment,21 and it is a compelling 
argument for why States should adopt voluntary measures in the ICC context.  
 

7.8. Conclusion 
 
This study began with a story about Joe, Louise, and Ted, citizens of Ivory Coast whose 
rights were negatively affected by the shared nature of international criminal justice. 
Their situations exemplified the problems the catalysed this project, and epitomised the 
challenges faced by the shared protection of human rights. After the discussion of 
obligations in the previous chapters, we can now set out what should have happened in 
Joe, Louise, and Ted’s cases, and assess whether their situations are as bad as they 
originally seemed. 
 
Joe would be covered by the framework discussed in Chapter 6. The danger he would 
have faced upon return to Ivory Coast was severe enough that the ICC sought to relocate 
him, and the Court succeeding in finding him a new home in Belgium. Joe however, 
mistrusted this, and feared retaliation from the Ivorian nationals residing in Belgium. To 
avoid being sent there, he asked the Netherlands for protection. The introduction painted 
a picture in which the ICC, the Netherlands, and Belgium all abandoned Joe, pointing to 
each other as the appropriate actor to protect him and pointing away from themselves. In 
reality, the only actor entitled to do this, from a legal perspective, was Belgium. It agreed 
to assist the ICC voluntarily, and could withdraw this assistance just as easily. For the 
ICC and the Netherlands, it is a different story. Nothing can release the ICC from its 
obligation to protect a witness, not even the possibility of protection from another actor. 
In turn, nothing can release the Netherlands from its obligation under the ECHR not to 
remove any individual to a situation of risk, regardless of how they came to be in the 
country.  
 
Where the problem really lies is in whether the ICC and the Netherlands will be able to 
comply with their obligations, given the involvement of the other. As we saw in Joe’s 
situation, it was because the Netherlands became involved that Belgium withdrew its 
assistance. The ICC was thereby impeded from implementing its obligations. More 
cynically, the problem may be that the ICC and the Netherlands will seek to pass the buck 
to each other. This present Chapter has proposed ways to deal with this problem. One is 
for the ICC to be transparent towards Joe about the witness protection scheme it is 
running and what Joe’s rights will be within it. If he knows what measures he will be 
covered by in Belgium, and whether he will have access to a forum in which to 
communicate concerns and to review his placement, he may be more trusting of the ICC, 
                                                

21 Louise Arbour, 'The responsibility to protect as a duty of care in international law and practice' (2008) 
34 03 Rev Int Stud 445; Mark Allan Gray, 'International Crime of Ecocide, The' (1995-1996) 26 
California Western International Law Journal 215. 
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and remain within the ICCPP. Alternatively, organising the ICC and the Netherlands into 
an ordinal arrangement where one is the primary and the other the secondary duty bearer 
can prevent buck passing. This could be done on the basis of Joe’s individual choice, or 
on the basis of control, or both.  
 
Joe’s situation may be better than it was first described, but Louise’s predicament is as 
bad as the Introduction painted it. Upon delving into the obligations of the relevant actors, 
it was discovered that indeed there is no obligation on any State to come forward and 
offer Louise a place to reside while she is released pending trial. The ICC has no territory 
onto which she could be released, State Parties are not obliged to assist, and the 
Netherlands does not have jurisdiction over her and so owes her no obligations. As such, 
she faces a long period of pre-trial detention that is not justified by her conduct or threat 
level. A number of options were presented in this Chapter that could help Louise. First, if 
the Bosphorus principles were applied by analogy to the matter of establishing Dutch 
jurisdiction over individuals on the ICC premises, she may be successful in engaging the 
obligations of the Netherlands. If this were the case, the Netherlands may be obliged to 
host her for the duration of her interim release. Second, if States agreed to participate in 
an ASP mechanism designed to pinpoint a volunteer State, the chances of a State assisting 
the Court may be higher, especially when confronted with the equity arguments. Apart 
from this, there is not much that can be done beyond the ICC asking for assistance via 
diplomatic channels. Not only is Louise’s situation detrimental to her, but it is blemish on 
the reputation of the ICC that the Court cannot guarantee such an important corollary of 
the presumption of innocence.  
 
Out of the three of them, Ted is the actor whose rights are, on reflection, best protected. 
While getting a convicted person to an enforcement State can produce thorny issues 
connected to the sharedness of protection, once the individual is in the enforcement State 
the issues lessen dramatically. Contrary to what Mali originally claimed, Ted is entitled to 
certain minimum standards of treatment for the duration of his sentence. Just because 
Mali treats its domestic prisoners a certain way, does not mean that human rights 
standards do not need to be respected for Ted. In fact, according to the Rome Statute, Ted 
should not be treated any worse or any better than domestic prisoners, meaning that 
minimum standards should be respected across the board.  
 
As for the ICC, it was wrong to tell Ted that he could only take his complaint to the 
Malian authorities and not the Court. The ICC has an obligation to supervise the 
conditions in the prisons holding those it convicts. At the very least it must inspect the 
conditions regularly, and communicate with Mali about any problems. If the problems 
persist, the ICC is obliged to move Ted elsewhere. In Ted’s case therefore, the shared 
nature of the protection works in his favour, with the ICC being in the position to catch 
any mistakes that Mali makes.  
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The picture we end with is more optimistic than that with which we began. Even though 
Louise’s situation regarding interim release is still problematic, Joe and Ted are better 
protected than was originally painted. That being said, the moments at which we joined 
Joe, Louise, and Ted’s stories are only part of the tale. Problems exist at each shared stage 
of ICC proceedings analysed in this study, with the exception of arrest and surrender. The 
answer to the research question must therefore remain a negative one: human rights are 
not adequately protected in the shared stages of ICC proceedings. This final Chapter has 
put forward potential solutions, different ways of approaching the variety of issues that 
have been encountered in this thesis. Some of these are ‘in-the-box’, such as the proposed 
alternative interpretations of the law, and some are ‘out-of-the-box’, such as the different 
approach to the Netherlands’ human rights jurisdiction and the mechanisms for choosing 
between actors and pinpointing volunteer States. Adopting any of these would be a much 
needed step on a path that still extends far in front of us.  
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8. Summary 
 

The Shared Protection of Human Rights at the 
International Criminal Court 

 
Chapter 1 introduces the idea of sharedness in ICC (International Criminal Court) 
proceedings and the ways in which this can compromise human rights protection. The 
aim of the thesis is to understand sharedness in the ICC context, identify the problems it 
can create for human rights protection, and to some extent, address these problems.  
 
ICC proceedings are made up of different stages. At each stage, the ICC has a certain 
function it needs to carry out. For example, arrest is a stage of proceedings, and at that 
stage the function is to arrest a suspect; witness protection is also a stage of proceedings, 
and at that stage the function is to protect witnesses. Some functions cannot be carried out 
by the ICC alone, rather, for that function the ICC requires the assistance of a State. 
Taking arrest again: the ICC needs to arrest suspects, but it lacks a police force of its own 
with which to do so. As such, it relies on States to carry out arrests on its behalf. The 
functions of each stages of ICC proceedings touch on human rights in some way. Arrest 
involves the right to liberty, witness protection involves the right to life, and so on. 
Wherever the ICC must rely on a State to help it carry out a function, it must also rely on 
the State to help it protect the rights that are affected by that function. Just as it cannot 
carry out the function alone, so too it cannot protect human rights alone. This is the 
phenomenon of sharedness explored in this thesis, and in these situations, the protection 
of human rights is said to be shared.  
 
Chapter 2 is a preliminary chapter that lays out the basis of the human rights obligations 
of the ICC and States. For the ICC, the most relevant source of human rights obligations 
is the Rome Statute itself, which in addition to containing specific provisions on human 
rights, must be interpreted in its entirety in conformity with international human rights 
law. For States, human rights obligations derive from both the Rome Statute and general 
international law, including human rights treaties and custom.  
 
Chapter 3 is the first substantive chapter and looks at the shared protection of human 
rights during three stages of ICC proceedings: suspect interrogations, arrest and surrender 
of an accused, and interim release of accused. In each of these stages the ICC relies on the 
assistance of States: interrogations because they can take place on the territory of a State 
and can involve both State representatives and ICC staff; arrest and surrender because the 
ICC lacks the ability to physically apprehend suspects, and relies on States to do so; 
interim release because it requires that a State be willing to host the accused.  
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The analysis of each stage examines the obligations of the different actors to protect 
human rights, and on the basis of this, identifies problems in shared protection. This 
structure is used throughout chapters 3-6. It was found that for interrogations, the Rome 
Statute provides comprehensive human rights protections, but problems arise if it is not 
clear whether the ICC or the State must be the one to provide them to a particular suspect. 
When both actors are involved in the interrogation, each may assume that the other will 
provide the safeguards necessary for human rights protection, with the result that neither 
does. For the arrest and surrender stage, the legal framework for protection in the Rome 
Statute allocates specific roles to the ICC and the State carrying out the arrest. Because it 
is clear to each actor what guarantees they must provide and when, the analysis concluded 
that no problems for human rights protection arise for this stage. By contrast, accused 
eligible for interim release come up against a significant problem. While the ICC is 
obliged to release them, it cannot do so if no State is willing to host the accused, and there 
is no obligation on States to volunteer. This problem can leave an accused in unnecessary 
pre-trial detention.  
 
Chapter 4 examines two shared stages that arise at the conclusion of an ICC trial: the 
enforcement of a sentence where an accused is convicted, and the release of an accused in 
case of acquittal. In neither of these stages can the ICC operate without assistance: ICC 
custodial sentences are enforced in domestic prison facilities rather than on ICC premises, 
and acquitted persons must be released onto the territory of a State.  
 
For the duration of a convicted person’s sentence, the ICC and the State where the 
sentence is being enforced share the task of protecting the human rights of the convicted 
person. As with the arrest stage, the respective roles and obligations of the actors are 
clearly allocated, meaning that no problems arise of the type relevant to this thesis. 
However, in order to arrive in the State where the sentence will be served, the convicted 
person must be transported there from the ICC premises, and this transfer is done by the 
ICC’s host State (the Netherlands). If the convicted person claims that they would be at 
risk in the State they are being sent to, the human rights obligations of the Netherlands 
may preclude the person’s removal from Dutch territory. This places the Netherlands in a 
safety net role. However, the protective potential of this role is reduced by the fact that, in 
practice, the Netherlands has so far attempted to avoid complying with its obligations in 
these circumstances. In situations where an accused is acquitted, the ICC is obliged to 
release them immediately, but it is also obliged to protect them from being sent to an 
unsafe country. This is important, as not all acquitted will be able to return home due to 
security concerns. In these circumstances, the ICC’s ability to protect acquitted persons 
depends on the willingness of States to allow them to reside on their territory. States are 
under no obligation to do so, which can leave acquitted persons at risk and possibly with 
nowhere to be released to.  
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Chapter 5 moves on to consider the shared protection of witnesses and in particular 
witnesses located away from the seat of the ICC. As these witnesses are situated on the 
territory of a State Party, it is essential that both the ICC and the State be involved in their 
protection, as the ICC cannot act on the territory of a State without its permission and 
help. The chapter considers two stages: the protection of witnesses who remain in the 
State which is subject to the ICC investigation (the situation State), and the protection of 
witnesses who must be relocated to a third State.  
 
For witnesses who remain in the situation State, the main problem is that the Rome 
Statute as currently interpreted can make it difficult to ascertain whether a witness 
qualifies for ICC protection or not. If they do fall under this protection, then the situation 
State need only play a secondary role, supporting the ICC; if they do not then the 
situation State must take up the primary protective role. Where this is not clear, each actor 
may assume that the other is in charge of protecting the witness, with the result that 
witness is left unprotected by either. Not all witnesses can remain in the situation State, 
and those who are at such a degree of risk that they must be relocated to another country 
face problems acquiring and maintaining protection. Witnesses can only be relocated if a 
State agrees to host them, but States are under no obligation to agree to this. If no State 
comes forward this leaves witnesses in a situation of risk.  
 
Chapter 6 continues with witnesses, but focuses on the protection of witnesses that are 
present at the seat of the ICC. The protection of these witnesses is already shared, as 
before coming to the ICC they were protected on the territory of a State, and the intention 
is that they will continue to be so protected when they leave the ICC. However, in 
practice, when a witness arrives at the seat of the ICC to give their testimony, they 
sometimes seek to make alternative arrangements for their safety because they distrust the 
ICC’s ability to protect them. To this end they may involve yet another actor in their 
situation: the Netherlands. As they are on Dutch territory, they can make an application to 
the Dutch authorities for protection from removal pursuant to the Netherlands’ human 
rights obligations.  
 
Whenever a witness does this, the obligations of the ICC remain in effect, and so both the 
Netherlands and the ICC are obliged to protect the witnesses. This overlap can mean that 
each actor will assume the other will protect the witness, leaving witnesses vulnerable to 
slipping through the cracks in protection. If the witness that is applying for Dutch 
protection happens to be a detained witness (for instance because they were tried and 
convicted of a crime in their home country), the often extended period length of time that 
it takes to decide on such an application can unduly lengthen detention, thereby 
compromising the witness’ rights. Problematically, neither the ICC nor the Netherlands 
accepts the existence of an obligation to address this problem, meaning that detained 
witnesses have no recourse to challenge their detention.  
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Chapter 7 provides an overview of the problems identified with the shared protection of 
human rights in ICC proceedings. The conclusion reached is that this shared protection is 
inadequate, either because the law itself is problematic, or because, due to the 
circumstances, the law is unlikely to be properly implemented. The chapter suggests a 
number of ways in which the problems may be mitigated or solved, ranging from specific 
solutions to specific problems, such as changes to the law, to overarching changes to the 
way the law operates.  
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9. Samenvatting 
 
Hoofdstuk 1 introduceert het begrip sharedness – of gedeeldheid – in procedures voor 
het Internationaal Strafhof (hierna: ‘het Strafhof’) en de wijze waarop dit fenomeen de 
bescherming van mensenrechten kan aantasten. Deze dissertatie beoogt het fenomeen 
sharedness te begrijpen in de context van het Strafhof, identificeert tot welke problemen 
dit kan leiden met betrekking tot de bescherming van mensenrechten en kaart deze 
problemen in zekere mate aan. 
 
Procedures voor het Strafhof kennen verschillende fases. Bij iedere fase moet het Strafhof 
een specifieke functie uitvoeren. Bijvoorbeeld: in de aanhoudingsfase heeft het Strafhof 
tot taak een verdachte aan te houden en in de getuigenbeschermingsfase heeft het Strafhof 
tot taak getuigen te beschermen. Een aantal functies kan niet door het Strafhof zelf 
worden uitgevoerd. Daarvoor is het afhankelijk van de hulp van een verdragsstaat. Met 
betrekking tot de aanhoudingsfase: het Strafhof moet verdachten aanhouden, maar 
beschikt daartoe niet over een eigen politiemacht. Daarom is het Strafhof afhankelijk van 
verdragsstaten, die de aanhouding uit zijn naam verrichten. Elk van deze fases van 
procedures voor het Strafhof raakt aan mensenrechten. Aanhouding raakt aan het recht op 
vrijheid, getuigenbescherming raakt aan het recht op leven, enzovoort. Wanneer het 
Strafhof afhankelijk is van de hulp van een verdragsstaat bij het uitoefenen van zijn 
functie, moet het ook op de betreffende verdragsstaat vertrouwen waar het gaat om de 
bescherming van mensenrechten die in het geding komen bij het uitoefenen van de 
betreffende functie. Als het Strafhof een functie niet alleen kan uitoefenen, kan het net zo 
min alleen de bescherming van mensenrechten waarborgen. Dit is het fenomeen 
sharedness dat in deze dissertatie onderzocht wordt. In dergelijke situaties kan gesteld 
worden dat mensenrechtenbescherming gedeeld wordt. 
 
Hoofdstuk 2 is een inleidend hoofdstuk dat uitleg geeft over de 
mensenrechtenverplichtingen van het Strafhof en de verdragsstaten. Voor het Strafhof is 
het Statuut van Rome de voornaamste bron van dergelijke verplichtingen. Het Statuut van 
Rome bevat specifieke bepalingen met betrekking tot mensenrechten en moet daarnaast in 
zijn volledigheid worden uitgelegd in het licht van de internationale rechten van de mens. 
Verdragsstaten ontlenen verplichtingen zowel aan het Statuut van Rome als aan het 
internationaal publiekrecht, met inbegrip van mensenrechtenverdragen en het 
gewoonterecht. 
 
Hoofdstuk 3 is het eerste inhoudelijke hoofdstuk en beschouwt de gedeelde bescherming 
van mensenrechten tijdens drie fases van procedures voor het Strafhof: verhoor van een 
verdachte, aanhouding en overdracht van een beschuldigde en voorlopige 
invrijheidsstelling van een beschuldigde. In elk van deze fases is het Strafhof afhankelijk 
van de bijstand van verdragsstaten: verhoor kan plaatsvinden op het grondgebied van een 
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verdragsstaat en zowel vertegenwoordigers van de betreffende staat als personeel van het 
Strafhof kunnen daarbij betrokken zijn; het Strafhof beschikt met betrekking tot 
aanhouding en overdracht niet zelf over de mogelijkheid om personen daadwerkelijk te 
arresteren en heeft verdragsstaten nodig om dat te doen; en voorlopige invrijheidsstelling 
vereist dat een verdragsstaat bereid is om een beschuldigde een verblijf te bieden. 
 
De analyse van elk van deze fases onderzoekt de mensenrechtenverplichtingen van de 
verschillende betrokken actoren en identificeert op basis daarvan de problemen die 
komen kijken bij gedeelde bescherming van mensenrechten. Deze structuur wordt 
toegepast in hoofdstuk 3 t/m 6. Met betrekking tot het verhoor van een verdachte blijkt 
dat het Statuut van Rome ruime bescherming van de mensenrechten biedt, maar dat er 
problemen zijn wanneer het onduidelijk is of het Strafhof of de verdragsstaat een 
specifieke verdachte bescherming moet bieden. Als beide actoren betrokken zijn bij een 
het verhoor, dan is het mogelijk dat zij allebei ervan uitgaan dat de ander zorgt voor het 
waarborgen van mensenrechtenbescherming, met als gevolg dat geen van beiden dat ook 
daadwerkelijk doet. Met betrekking tot de aanhouding en overdracht kent het rechtskader 
specifieke rollen toe aan het Strafhof en de verdragsstaat die de aanhouding verricht. 
Omdat er geen onduidelijkheid bestaat voor de actoren omtrent de waarborgen die zij 
moeten bieden, wordt in deze dissertatie geconcludeerd dat er zich in deze fase geen 
problemen voordoen op het gebied van mensenrechtenbescherming. Daarentegen lopen 
beschuldigden die een verzoek tot voorlopige invrijheidsstelling indienen tegen een groot 
probleem aan. Hoewel het Strafhof verplicht is hen de voorlopige invrijheidsstelling te 
verlenen, kan het dat niet doen als er geen verdragsstaat bereid is de betreffende persoon 
een verblijf te bieden. Daarbij rust op de verdragsstaten ook geen verplichting om dat te 
doen. Dit kan ertoe leiden dat een beschuldigde onnodig in voorarrest blijft zitten.  
 
Hoofdstuk 4 onderzoekt twee gedeelde fases die zich voordoen na de uitspraak van het 
Strafhof: de tenuitvoerlegging van een straf indien een beschuldigde wordt veroordeeld 
en de vrijlating van een beschuldigde bij vrijspraak. In deze fases kan het Strafhof niet 
handelen zonder bijstand: vrijheidsstraffen opgelegd door het Strafhof worden 
tenuitvoergelegd in penitentiaire inrichtingen van de verdragsstaten en in het pand van het 
Strafhof en bij vrijspraak dient een persoon vrijgelaten te worden op het grondgebied van 
een verdragsstaat. 
 
Gedurende de tenuitvoerlegging van een opgelegde straf dienen het Strafhof en de 
verdragsstaat waar de straf wordt uitgezeten de mensenrechten van de veroordeelde te 
beschermen. Net als bij de aanhoudingsfase zijn de taken en verplichtingen van de 
verschillende actoren duidelijk verdeeld, wat betekent dat er zich geen problemen 
voordoen die voor deze dissertatie relevant zijn. Echter, om aan te komen in de 
verdragsstaat die de straf ten uitvoer legt, moet de veroordeelde van het pand van het 
Strafhof naar de desbetreffende verdragsstaat worden overgebracht. Dit wordt gedaan 
door het Gastland van het Strafhof (Nederland). Indien de veroordeelde aannemelijk kan 
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maken dat hij in de verdragsstaat waar hij naartoe wordt overgebracht gevaar loopt, kan 
het zijn dat de mensenrechtenverplichtingen van Nederland verwijdering van het 
Nederlands grondgebied in de weg staan. Dit geeft Nederland de taak als vangnet te 
fungeren. Echter, in de praktijk blijkt dat het beschermingspotentieel wordt verminderd 
door het feit dat Nederland vooralsnog in dergelijke situaties tracht te ontkomen aan zijn 
verplichtingen. Als een beschuldigde wordt vrijgesproken is het Strafhof verplicht hem 
onverwijld vrij te laten, maar het Strafhof is ook verplicht te voorkomen dat hij wordt 
uitgezet naar een onveilig land. Dit is van belang aangezien om veiligheidsredenen niet 
alle vrijgesproken personen naar hun thuisland kunnen terugkeren. In dergelijke gevallen 
is het vermogen van het Strafhof om vrijgesproken personen te beschermen afhankelijk 
van de bereidheid van verdragsstaten om deze personen in staat te stellen om op hun 
grondgebied te verblijven. Verdragsstaten zijn niet verplicht om dit te doen, wat 
vrijgesproken personen in gevaar brengt en ertoe leidt dat zij nergens terecht kunnen.  
 
Hoofdstuk 5 bekijkt de gedeelde bescherming van getuigen en dan specifiek getuigen die 
niet aanwezig zijn op de zetel van het Strafhof. Aangezien deze getuigen zich bevinden 
op het grondgebied van een verdragsstaat is het onontbeerlijk dat zowel het Strafhof als 
de betrokken verdragsstaat betrokken is bij hun bescherming, omdat het Strafhof niet zelf 
kan handelen op het grondgebied van de betreffende verdragsstaat zonder diens 
toestemming en hulp. Dit hoofdstuk beschouwt twee fases: de bescherming van getuigen 
die verblijven in een verdragsstaat die het onderwerp is van een onderzoek door het 
Strafhof (de situatiestaat) en de bescherming van getuigen die naar een derde 
verdragsstaat verplaatst moeten worden. 
 
Voor getuigen die in de situatiestaat blijven is het voornaamste probleem dat het Statuut 
van Rome, zoals thans uitgelegd, het moeilijk maakt om vast te stellen of een getuige wel 
of niet in aanmerking komt voor bescherming door het Strafhof. Indien getuigen onder de 
bescherming van het Strafhof vallen, hoeft de situatiestaat slechts een secundaire rol te 
vervullen, waarbij de situatiestaat het Strafhof bijstaat. Gebeurt dat niet, dan dient de 
situatiestaat de primaire beschermende rol op zich te nemen. Als hierover onduidelijk 
bestaat, kunnen de actoren mogelijk aannemen dat de ander verantwoordelijk is voor de 
getuigenbescherming, wat ertoe kan leiden dat geen van beiden de getuige beschermt. 
Niet alle getuigen kunnen in de situatiestaat blijven. Zij die zodanig risico lopen dat zij 
naar een andere verdragsstaat verplaatst moeten worden, ondervinden problemen met 
betrekkingen tot het verkrijgen en behouden van bescherming. Getuigen kunnen alleen 
verplaatst worden indien de betreffende verdragsstaat ermee instemt om hen een verblijf 
te bieden, maar verdragsstaten zijn niet verplicht om daarmee in te stemmen. Als geen 
enkele verdragsstaat zich aanbiedt, bevinden getuigen zich in een risicovolle situatie. 
 
Hoofdstuk 6 gaat verder met de getuigen, maar richt zich op de bescherming van 
getuigen die aanwezig zijn op de zetel van het Strafhof. De bescherming van deze 
getuigen is reeds gedeeld, aangezien zij voor hun komst naar het Strafhof werden 
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beschermd op het grondgebied van een verdragsstaat en het de bedoeling is dat zij deze 
bescherming blijven genieten zodra zij het Strafhof weer verlaten. Echter, uit de praktijk 
blijkt dat getuigen soms na aankomst bij het zetel van het Strafhof om een getuigenis af te 
leggen zoeken naar andere manieren om hun veiligheid te garanderen, omdat zij er niet op 
vertrouwen dat het Strafhof hen adequaat beschermt. Daarmee betrekken zij nog een actor 
bij hun situatie: Nederland. Aangezien deze getuigen zich op Nederlands grondgebied 
bevinden, kunnen zij op basis van de mensenrechtenverplichtingen van Nederland bij de 
Nederlandse autoriteiten een aanvraag indienen ter voorkoming van uitzetting. 
 
Wanneer een getuige dit doet blijven de verplichtingen van het Strafhof van kracht. 
Daarom zijn zowel Nederland als het Strafhof verplicht de betreffende getuige te 
beschermen. Deze overlap kan betekenen dat de verschillende actoren ervan uitgaan dat 
de getuige door de ander wordt beschermd, waardoor getuigen tussen de wal en het schip 
vallen. Indien een getuige die bescherming door Nederland aanvraagt zich in hechtenis 
bevindt (bijvoorbeeld omdat de getuige is vervolgd en veroordeeld voor een misdrijf in 
het thuisland), kan de periode die nodig is om tot een besluit te komen over een dergelijk 
verzoek langer duren en daarmee het verblijf in hechtenis onnodig verlengen, waardoor 
de rechten van de getuige worden aangetast. Noch het Strafhof, noch Nederland 
aanvaardt dat er op hen een verplichting rust om dit probleem aan te pakken, waardoor 
dergelijke getuigen hun situatie niet kunnen aanvechten. 
 
Hoofdstuk 7 verschaft een overzicht van de vastgestelde problematiek omtrent gedeelde 
bescherming van mensenrechten in procedures voor het Strafhof. De conclusie luidt als 
volgt: de in deze dissertatie besproken gedeelde bescherming van mensenrechten is 
ontoereikend, ofwel omdat de betreffende regelgeving problematisch blijkt, ofwel omdat 
de rechtsregels wegens omstandigheden onjuist worden toegepast. Dit hoofdstuk stelt een 
aantal manieren voor om deze problemen te verzachten of op te lossen, variërend van 
specifieke oplossingen voor specifieke problemen – zoals aanpassing van het rechtskader 
– tot meer overkoepelende veranderingen in de manier waarop het recht wordt toegepast. 
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